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ERRATA. 

Page 94, Line 12. for within 20 days, read within five days. 

Line 18, for Moses H. Rothcnstein. read Moses 
H. Rothstein. 

Page 95, Line 17, for expiration of 20 days, read expira- 
tion of five davs. 

Page 1 48, Line 4. for was guilty, read was probably giiihy. 

F^age 188. Line (}. the word mutual should be omitted. 

Page 216. Line i. for Ikuler, Hatman & Mynderae, read 

Hutler. Notman & Mynderse. 

Page 250, Line 2y, for annulment, read amendment. 
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FREDERICK W. WURSTER ET AL v. THE CITY OF 

NEW YORK ET AL. 

Supreme Court, Kings County, Special Term, December, 

1908. 

Injunctioii— Foredosure sale — Pnrchasen thereat— Kecettity of eon- 

tiniiing bnaineae. 

Upon an application for a preliminary injunction to compel the 
purchasers at the foreclosure sale of an insolvent lessee of certain 
ferries, to operate said ferries against their will. Held, that such 
application must be denied because it was not shown that the 
defendants were under any duty to the public to maintain and 
operate said ferries. 

This is a motion for a preliminary injunction to restrain 
certain purchasers at the foreclosure sale of the equipment 
of the insolvent lessee of certain ferries from discontinuing 
the operation of same. Motion denied. 

Nathaniel A. Elsbury, for the motion. 

Henry M. Earle, for defendant Madden ; Louis H. Hablo, 
for the city; William H. Blymyer, Rush Taggart (of Coun- 
sel) for defendant New York Terminal Co., opposed. 

Blackmar, J. — ^This is a motion for an injunction to re- 
strain the aty of New York, the New York Terminal Com- 
pany and William O. Madden from discontinuing or suflfer- 
ing to be discontinued five ferries running between the bor- 
oughs of Manhattan and Brooklyn. These ferries were 
established by the City of New York under powers conferred 
tipon it by ancient charters and have for many yea been 
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operated by the city through its lessee, the Brooklyn Ferry 
Company of New York. Since the opening of the Brooklyn 
and Williamsburg bridges the returns from the ferries have 
fallen off materially, so that they have been operated at a 
loss and default has been made in the payment of rentals 
by the operating company to the city. On account of these 
losses, default was made in the payment of the interest on 
the bonded indebtedness of the operating company; an action 
was brought to foreclose the mortgage securing such indebt- 
edness; a decree of foreclosure and sale was obtained, and 
on July 24, 1908, the property covered by the mortgage^ to 
wit: the Brooklyn termini of said ferries, and the boats and 
the equipment, were sold at public auction to the defendant, 
the New York Terminal Company. The property so sold 
included the rights of the lessee, if any, under the leases 
which had then expired, but did not include the lease of the 
Forty-second Street ferry, which was then in force. The 
New York Terminal Company immediately leased the prop- 
erty to the defendant William O. Madden, who continued 
the operation of the ferries, and who on July 29 posted a no- 
tice of intention to permanently discontinue them on July 
31. Before that date this action was brought, and a pre- 
liminary injunction granted restraining the said defendants 
from discontinuing the ferries, and ordering and directing 
them to maintain and operate the same. 

A motion for a peremptory mandamus to compel the City 
of New York to operate the ferries was also made at the 
same time and both motions were argued together. 

In deciding the motion for a mandamus, I reached the 
conclusion that the five ferries in question were established 
by the City of New York under powers granted by the 
Montgomerie charter of 1730; that by the terms of such 
charter a special, perpetual and exclusive franchise was con- 
veyed to the city of each of these five ferries as separately 
established, and that the city holds such franchises on the 
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same terms as if each ferry had been the subject of a spe- 
cific grant; that the grant and acceptance of the franchise 
imposed upon the city a corresponding duty of operation 
for the public benefit, but that such duty is limited by the 
extent of the powers g^nted to the city in respect to the 
method of operation whether directly or through lessees; 
that the power to operate the same directly and to acquire 
land and property therefor by eminent domain or purchase 
rests in the discretion of the city, acting through certain of 
its commissioners; that the duty of offering a lease of the 
ferries at public auction, so that they may be operated 
through lessees, is an absolute duty resting upon the city, 
providing the ferries are not operated through some of the 
other prescribed methods, and that such duty can be en- 
forced by mandamus. The decision directed a writ of man- 
damus to issue commanding the proper officers of the city 
to offer a lease 'of the ferries at public auction in the man- 
ner prescribed by the charter, unless some other method 
of operation should be adopted. 

In so far as the plaintiff in this case seeks an injunction 
directed against the City of New York the question is the 
same as that presented upon the motion for a mandamus. 
The injunction sought against the city is mandatory in its 
nature and the practical result of granting it would be to 
enforce the performance of an affirmative act. The proper 
method to compel a corporation to perform a duty imposed 
upon it by its charter is mandamus and not a suit in equity 
(People V. Albany & Ver. R. R., 24 N. Y., 261). Neither 
is a taxpayer's action an appropriate remedy. Such an 
action is available to prevent any illegal official act on the 
part of the officers of a municipality or to prevent waste or 
injury to its property, but it cannot be resorted to for the 
purpose of compelling the city to exercise its corporate func- 
tions (Balch v. City of Utica, 42 App. Div., 567). 

This motion differs from the motion for a mandamus in 
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that it seeks to prevent the other defendants, the New York 
Terminal Company and William O. Madden, irota discon- 
tinuing the operation of the ferries. As to these defendants, 
although the prayer for relief is phrased in the negative, 
this is in effect an action to secure a mandatory injunction 
compelling them to operate and maintain certain ferries. 
Whatever may be said of the power of the courts to compel 
the grantee of a ferry franchise to operate and maintain a 
ferry, a judgment or order to that effect must be based 
upon some duty of operation which rests upon the defend- 
ant The plaintiff must, therefore, establish that the de- 
fendants, the New York Terminal Company and William O. 
Madden, are under a duty to the public to maintain and 
operate these ferries. This duty must grow out of some 
interest which they have in the ferry franchise, or out of 
some contractual relation with some person through whom 
the plaintiff, claims. It is true that a lessee operating the 
ferries under contract with the city is, as to the public at 
large, performing a function of the city in carrjring out a 
purpose imposed upon it by its charter. Such lessee may 
be said to receive under the lease an interest in the fran- 
chise, and such interest creates a corresponding duty of 
operation. The duty of operation imposed upon the lessee 
by the lease from the city is not merely a contractual duty 
which can be enforced only by the city, but is a duty to 
the public of the same nature as that owed by the city, lim- 
ited in its extent and duration by the terms of the lease 
(City of Brooklyn v. Brooklyn R. R., 47 N. Y., 475). 

But neither of the defendants, the New York Terminal 
Company or William O. Madden, is a lessee of the city. 
They have no right to operate these ferries against the will 
of the city. The sovereign has conferred on the city the 
exclusive right to establish and keep ferries all around the 
Island of Manhattan to the opposite shores. No person can 
operate such ferry without the consent of the city, and it 
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does not appear that the city has given such consent to 
either of the defendants (Mayor v. Starin, io6 N. Y., l). 

Both these defendants are merely volunteers. They ap- 
peared at the foreclosure sale and purchased the land, boats 
and equipment of the insolvent lessee and its rights, if any, 
under the expired leases. I do not find that they acquired 
at such sale any right to operate these ferries. They ac* 
quired no interest in the franchise owned by the city, and I 
am unable to see how they assumed any duty to the public 
with respect to the use of the property so purchased by 
them. It is not shown that they came into possession of any 
land or other property which was devoted to a public use. 
There is nothing in the record showing how or under what 
circumstances the lessee acquired the Brooklyn termini, nor 
by what title it held it. The title of the New York Terminal 
G>mpany is the same as that of the mortgagor lessee, and 
there is noAing in the record to show that the public, as 
such, has an^ rig^t in this property, or that it is devoted 
to a public use. 

I am unable to find any principle upon which the court 
can constrain these defendants to continue in the business of 
operating a ferry against their will. 

The motion for an injunction is denied and the prelim- 
inary injunction vacated, with costs. 



NASSAR V. ELIAS. 

Supreme Court, New York County, Special Term, December, 

1908. 

Costs— Security f or— H on-retideiit Plaintiff. 
The rule of the First Department with reference to the giving of 
security for costs on the ground that plaintiff is a non-resident 
is that snch security will be granted as a matter of right if de- 
manded before answer is made. 

Motion by defendant for security for costs after service 
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of answer on the gpround of non-residence of plaintiff. Mo- 
tion denied. 



M. M, Greenstein, for the motion. 

Samuel /. Siegel, opposed. 

McLean, J. — ^The defendant moves for security for costs 
on the ground of non-residence of the plaintiff. His affi- 
davit is vague as to the status of the action. He deposes 
that he was served with the summons and complaint on 
December 31, 1907; that the answer was served on March 
31, 1908; and that "this action * * * ^as heretofore 
tried on the 26th day of December, 1907, * * * and 
the complaint dismissed." He then deposes to the substi- 
tution of his present attorney, and immediate notice to plain- 
tiff to file security for costs, "and alleges that the reason that 
no previous application herein has been made was that the 
said attorney who heretofore represented your deponent, 
without the knowledge and consent of your deponent, did 
not apply for security for costs, and that your deponent had 
no knowledge that he was by law entitled thereto." In this 
department it is held that the right, as an absolute one, must 
be asserted before the service of an answer, and that "a sub- 
sequent application is addressed to the discretion of a court, 
and some fact must be shown to excuse the delay in making 
it" (Henderson, Hull & Co. v. McNally, 33 App. Div., 
132, 133). In the Second Department it is said that appli- 
cation after trial constitutes such laches as requires the 
court to deny the remedy, unless a new proceeding, as an 
appeal, is instituted (Turrell v. Erie R. R., 46 App. Div., 
296), which does not appear herein. The defendant shows 
no fact that will justify the court in excusing his late appli- 
cation, founded not upon ignorance of fact, but of law. 
Motion denied, with $10 costs. 
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EAGAN V. BOARD OF EDUCATION. 

Supreme Court, Special Term, Kings County, December 

1908. 

Tflcdier— Salary— Coutrnction ol *'Fit and meritorioioa." 

A teacher in the public schools of this city who has been employed 
in such capacity for a term of years can recover for her services 
any unpaid balance of salary to be determined upon the basis of 
the salary provided for in a schedule prepared by the Board of 
Education and the proviso that no teacher shall receive more than 
the sum scheduled to be paid for seventh year's service, unless and 
until her services shall have been approved as "fit and meritorious" 
by the majority of the board of superintendents is held to be 
void for lack of definite meaning attributable to the words ^fit 
and meritorious." 

An action brought by a teacher in the public school 
against the Board of Education for an unpaid balance of 
salary. Judgment for plaintiff. 

Laznnia Lolly, for plaintiff. 

Francis K. Pendleton, Chas. Mclntyre and Stephen 
O'Brien (of counsel) for defendant. 

Marean, J. — I do not think the case is made out if it 
be necessary to show that plaintiff's service has been ap- 
proved as fit and meritorious. But I have reached the con- 
clusion that it is not necessary. 

The statute provides for a salary schedule to be made, 
and which has been made by the Board of Education. 
Under it the plaintiff, with a history of twenty-eight years 
service, is entitled to $1,240 per annum, but for the pro- 
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viso that no teacher ^hall receive more than the sum sched- 
uled to be paid for the seventh year's service, unless and 
until her services shall have been approved as ''fit and meri- 
torious" by a majority of the board of superintendents. 
This proviso, in my opinion, is void for lack of definite 
meaning attributable to the words "fit and meritorious." 

It is for the Court to construe and interpret the law, in 
other words to say what ''fit and meritorious" in the statute 
means. It is not for the board of superintendents, nor the 
members thereof. If the Court cannot see and declare in 
understandable terms what those vague and elusive words 
signify then the superintendents may not presume to do so. 
The legislature clearly intended to set up a standard of ex- 
cellence by which the past service of every teacher should 
be measured. Given the standard, the superintendents 
were to examine the teacher's service and determine, more 
or less fallibly of course, whether it measured up to the 
standard. Their duty was analogous to that of a jury who 
being given the general proposition of law by the Court, de- 
termine whether the case in hand is brought within it by 
the evidence. 

It cannot be denied that the "fit and meritorious" standard 
is too hazy and vague to be susceptible of definition. The 
more one reflects the more apparent this becomes. In how 
many out of a dozen subjects require to be taught, and to 
what degree must teachers be lacking to be deemed not "fit 
and meritorious?" How far will absolute devotion redeem 
such lack? What effect will ability or inability to main- 
tain discipline be allowed to have ? These suggestions may 
be multiplied indefinitely. 

Having by inspection and investigation become aware of 
the character of the teacher's past service, it is plain that the 
superintendent cannot declare it "fit and meritorious" or 
the contrary while he does not know what kind and degree 
of excellence the legislature intended by "fit and merito- 



rious." 
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The practical operation heretofore of the law has neces- 
sarily involved the giving or withholding of the increased 
salary without reference to any common standard of ex- 
cellence whatsoever. Beside, the personality of the teacher 
and her personal attitude toward the superintendent inevi- 
tably creeps m as a factor in his notion of what is **6t and 
meritorious" in her case, and the last vestige of equal jus- 
tice toward teachers disappears. The fruits of such a sys- 
tem cannot fail to be injustice on one hand and favoritism 
on the other; and the action of the superintendent is not 
susceptible of effective review. Twenty thousand teachers, 
mostly women, hold their very subsistence and that of those 
dependent upon them at the absolute mercy of this auto- 
cratic power of the superintendents. The situation is posi- 
tively immoral to say nothing of the shocking abandonment 
in the department of education of the advanced and en- 
lightened positions maintained in all other branches of the 
Gvil Service in the State and Nation. 

If the proviso is, as I think, void for want of apprehen- 
dable meaning, it has no other effect in the statute than 
that which any mere gibberish would have; which a suc- 
cession of asterisks filling its space would have; or which 
would be given to a vacant place on the page of the statute 
book (the case of the Farmers' Bank v. Hale, 59 N. Y., 53, 
is not in point). 

The conclusion I have reached involves no great mis- 
fortune. A teacher who is good enough to be retained 
and retained in the same grade of service may well enough 
be allowed in all cases to receive with the others the salary 
scheduled for her length of service. It is hardly necessary 
to make a main-strength construction of the statute to evade 
such a result. No unfit teacher should or need be retained 
at all; and no provision for discrimination for the purpose 
of compensation, between teachers of the same length of 
service, working side by side, and performing the same 



12 CURRENT COURT DECISIONS. 

Dollard v, Koronsky. 

duties precisely can be so safeguarded that it will not run 
to abuses. 

In any event the plaintiff, who was receiving $1,200 a 
year at the time the law was enacted, was protected by it 
against any reduction. No reason has been suggested on 
the part of the defendant why she should not recover at 
least the unpaid balance of that salary. 

Judgment for the plaintiff for the unpaid balance of 
$1,240 per anntrni with costs and 5 per cent allowance. 



DOLLARD V. KORONSKY. 

City Court of the City of New York, Special Term, Decem- 
ber, 1908. 

Service of procese P erjury— Contempt of court 

When upon a motion to punish a defendant for contempt of Court, 
in falsely swearing that he was not served with process, it is 
shown that the plaintiff has suffered a pecuniary loss because of the 
alleged deceit, under the authority of section 14 of the Code of 
Civil Procedure, the Court is justified in imposing a fine upon 
the defendant and in default of the payment thereof, to commit 
the defendant to jail. 

The amount of said fine is to be determined by the actual expense 
incurred by the plaintiff in defending against said alleged deceit 
and in prosecuting these proceedings to reimburse himself there- 
for, to recover which sum there is no other adequate remedy pre- 
scribed by law. 

Motion to punish a defendant for contempt of Court in 
procuring therefrom, by perjury and deceit, two orders or 
mandates and the same abusing all to the prejudice, impair- 
ment and impediment of plaintiff's rights, causing him ac- 
tual damages in expenses in defending against said man- 



VOLUME II. 13 



DoUard v. Koronsky, 



<lates and in prosecuting contempt proceedings to reim- 
burse him therefor, for the recovery of which there is no 
other action specially prescribed by law. Motion granted. 

Yorke Allen, for the motion. 

Horace London, opposed. 

Green^ J. — ^This is a motion made by the attorney for the 
plaintiff to adjudge one Benjamin Koronsky, a defendant 
in this action, guilty as of a contempt of court, and to fine 
the said Koronsky the sum of $1,759.46 as damages actually 
sustained by the plaintiff by reason of the alleged deceit 
practiced upon the court by the said Koronsky in procuring 
certain process of the court to the injury and damage of the 
plaintiff in the amount hereinbefore mentioned. 

This action was brought by the plaintiff against the de- 
fendant Benjamin Koronsky and another to recover the 
sum of $974.40 arising upon a claim upon a note made by 
the said defendants' firm, said note having been given for 
merchandise sold to the defendants' firm by the plaintiff in 
this action. The summons and complaint was served upon 
the defendant Benjamin Koronsky, and he making default 
in appearance and answer, as alleged by the plaintiff, judg- 
ment was duly entered for the amount claimed, with costs. 
Immediately thereafter a motion was made on the part of 
the defendants to vacate the judgment entered upon the 
alleged default, upon the express ground and as a matter of 
right as claimed by the defendant that he, the said Koron- 
sky, upon whom it was claimed service of the summons and 
complaint had been made, had never been served with the 
summons and complaint. Upon the numerous and conflict- 
ing affidavits presented to the court at Special Term upon 
that motion an order was duly made and entered that the 
question of the service of the summons and complaint upon 
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the defendant Benjamin Koronsky be referred to a referee 
named in the order, and that he take the testimony and re- 
port his opinion thereon as to the service of the summons 
and complaint upon the defendant Benjamin Koronsky 
to the court The referee duly proceeded to take testi- 
mony and reported and found that the defendant had been 
properly served with the summons and complaint, and this 
finding was confirmed upon a motion duly made therefor. 
The facts in this case present clearly and forcefully the 
damage and harm which may well arise from perjury com- 
mitted in regard to the service of process, and which un^ 
fortunately is so prevalent in all the courts of our city, and 
for the eradication of this evil only drastic measures can 
obtain the relief desired. The referee took 555 pages of 
testimony. There were twelve full hearings. The referee 
took twelve days in reading the minutes and preparing his 
report, and the referee's fees, which were paid, amounted 
to $500. The stenographer's bill amounted to $428, so 
that the actual expenses and disbursements in the proceed- 
ing to establish the fact of service amounted to $928, which, 
together with $10 motion costs, amounting to $938; and I 
am constrained to say that, notwithstanding the seemingly 
large amount of the expense, from the amount of testimony 
presented and labor performed, I am of the opinion that 
that charge is not excessive. In addition to this amount, 
the attorney for the plaintiff asks that he be allowed $750 
for services rendered in and upon the reference and pro- 
ceedings incident thereto, and that the further sum of $250 
for services rendered upon this motion to punish the de- 
fendant for contempt of court be allowed him, and neither 
can I say that this request is exorbitant, for the motion 
papers before me consist of the most perfect, elaborate and 
complete set of moving papers that this court has ever had 
the pleasure or duty to examine. The moving papers, ex- 
eltttive of the stenographer's minutes, containing e stale* 
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ment of all the proceedings, consist of about 125 typewritten 
pages, including counsel's brief before the referee of 39 
pages, and the professional work, labor and services ex- 
pended upon this motion and the papers thereon have been 
extraordinary and pnxligious. The court is now requested 
upon this motion to fine the defendant the amount of these 
expenses, counsel fees and disbursements, and by its order 
to direct its payment by the defendant. It is proper also to 
state that included in the order of reference was a provision 
therein that in order to release the property from the levy 
of the sheriff, and which levy had been made by the sheriff 
under the judgment originally entered, that an undertaking 
in the sum of $1400 be given to secure any judgment ob- 
tained herein, as well as costs and disbursements, and that 
such undertaking was given, and that there remains over 
and above the judgment secured the sum of $160.54, for 
which sum plaintiff has given a credit to the defendant 
In other words, the plaintiff submits that the fine imposed 
upon the defendant shall consist of the following items: 
Referee's fees, $500; stenographer's fees, $428; counsel fee 
upon the reference, $750, and $250 for counsel fees upon 
the motion to punish for contempt, making a total of $1,920, 
less an offset or credit on the amount of the undertaking 
above the judgmer of $160.54, leaving the amount demand- 
ed $1,75946. The items of expense and disbursements 
are not disputed. Neither are they claimed to be exorbi- 
tant. So that the only question to be determined, other 
than the question of law involved as to the power to punish 
the defendant, is as to the reasonableness of the counsel fee 
of $1,000. Upon this point plaintiff's counsel submits an 
affidavit of thirteen pages covering the services rendered. 
He attended the twelve hearings before the referee and, I 
believe, should be allowed $30 a hearing for the work he 
there performed, making a total of $360. He prepared a 
necessary and elaborate brief of 39 pages, containing a 
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resume of all the facts and testimony, and I am of the 
opinion that the labor and services there performed is rea- 
sonably worth the sum of $250. He prepared the motion 
papers in the matter at bar, containing about 130 pages, in- 
cluding his brief, and his labor upon this motion is certainly 
worth $250; and, with the incidental labor necessary in 
the preliminary examination of witnesses and the labor 
incidental to the preparation of the papers herein, the 
charge of $140 is not excessive. While the court is some- 
what reluctant to allow a counsel fee of the size requested, 
it is nevertheless absolutely impossible to examine the pa- 
pers upon this proceeding without coming to the conclusion 
unhesitatingly that $1,000 is neither excessive nor exorbi- 
tant for. the professional services rendered, and that such a 
charge is a fair and reasonable charge for the work, labor 
and services performed. The defendant who is called upon 
to pay this expense still makes the claim that he never was 
served with the summons and complaint in this action; but, 
with the finding of the referee and the confirmation of his 
report by a justice of this court, and no appeal having been 
taken from the order of confirmation, and the time having 
elaspsed within which he could do so, I am estopped from 
any consideration of that question whatsoever, and must 
therefore, for the purposes of this motion, assume that the 
defendant Koronsky was served with the summons and 
complaint, and that when he swore that he was not served 
with them he :estified falsely and acted deceitfully to the 
court ; and I have no hesitancy in saying that the record of 
the proceedings before me convinces me that he was served 
with the papers and that he is still unrepentant and un- 
truthful to the last. The moving papers show that he has, 
since this proceeding was instituted, disposed of his prop- 
erty to his son in an attempt to evade the rigor of the law. 
He maintains, however, that he should not be fined, because 
in moving to set aside the judgment he was exercising a 
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legal right; but I know of no law nor a principle of law 
which pennits a man to attempt to assert a legal right by 
the exercise of a manifest wrong. There was no misunder- 
standing in this proceeding as to the nature of the charge 
before the referee. Both sides conceded that the question 
was not one of an unintentional mistake, and both sides 
agreed before the referee that the question was one of per- 
jury pure and simple, and the question was to ascertain who 
committed it. The referee found against the defendant 
upon that point, and there remains but for me to say whether 
the deceit practiced in staying the judgment on false affi- 
davits and in obtaining the order to show cause to vacate 
the judgment is such deceit as to warrant the imposition of 
the fine. / have not been referred to a single case in point, 
and the court has been unable by independent research to 
And any. 

Under section 14 of the Code of Civil Procedure a court 
oT record has power to punish by fine and imprisonment a 
party to the action or special proceeding for any deceit or 
abuse of a mandate or proceeding of the court. So that the 
question to be decided upon this motion is whether or not 
the defendant Koronsky, having presented his afiidavits 
stating that he was not served with the summons and com- 
plaint, and others in corroboration of that statement, and 
upon such presentation having obtained an order of this 
court to show cause why the judgment should not be va- 
cated and set aside, and having obtained a stay of all pro- 
ceedings pending the hearing of that motion, and staying 
proceedings on the part of the sheriff until the hearing of 
that motion, and having obtained on such false affidavits an 
order of reference of this court to take testimony, whether 
such facts, being untrue, is a deceit to the court or of the 
court. In the case of Fromme v. Gray (14 Misc., 593, 
affirmed, 148 N. Y., 695, on the opinion of the court below) 
the court said: "The statute stigmatizes 'any deceit' as a 
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contempt. * * * Deceit in what? Manifestly de- 
ceit upon the court in procuring its mandate or process." 
There is a dearth of judicial expression as to the meaning 
of the word deceit, as applied to the language of section 14 
of the Code, and the only expression on the subject is the 
case hereinbefore referred to. From the finding of the 
referee it is evident that the defendant Koronsky swore 
falsely in stating that he was not served with the summons 
and complaint, and by swearing falsely in that affidavit, and 
obtaining others to corroborate his statement, he obtained 
an order or mandate from this court which stayed all the 
proceedings on the part of the plaintiff from proceeding 
under the judgment; and I am of the opinion that the said 
Koronsky, within the meaning of section 14 of the Code, 
practiced a deceit upon the court within the meaning of that 
section in order to obtain a stay of proceedings and the 
order of reference, bringing his conduct within subdivision 
14 of the Code of Civil Procedure. 

It is well known that four elements are necessary in a 
matter of this kind in order to hold one guilty of contempt 
of court The first ground is that it must be shown that 
there was a deceit on the court; the second, that the plain- 
tiff's remedies and rights were impaired, impeded or preju- 
diced; third, that actual loss or damage was caused to the 
plaintiff, and fourth, that he has no other remedy prescribed 
by law for the recoupment of such damages. An exam- 
ination of the facts and circumstances in this case convinces 
me that the plaintiff has indisputably established all four. 
The defendant claims that he should not be compelled to 
pay the enormous expense of the reference, because it Was 
not thought originally by the parties that the proceedings 
would be continued over any considerable length of time; 
and his position is that he should not be called upon to pay 
such expense, which it was originally thought would not 
amount to such a large sum. But the answer to that objec- 
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tion is that the defendant should be held responsible for the 
direct and immediate result of his wrong in swearing to 
the affidavit originally made by him and which was shown 
to be false, and that he should be compelled to respond by 
fine to the actual damages and disbursements which were 
occasioned the plaintiff by reason of the wrongful conduct 
of the defendant 

It is now high time for the court in unmistakable language 
to denounce conduct such as that of which the defendant 
stands proven guilty. It is not enough to say that one 
guilty of such conduct may be punished by prosecution at 
the hands of the criminal authorities. There are penalties 
more severe to a man of the character of the defendant than 
m prosecution for perjury. To such a man the deprivation 
of liberty means nothing as compared with the deprivation 
of property. The former may annoy or disgrace, but the 
latter affects him most The court has carefully examined 
all the facts and circumstances in this case and it has no 
compunction in performing the duty which now devolves 
upon it. Affidavits of the character made by the defendant 
are offered daily in the courts with almost as much ease as 
the presentation of visiting cards, and the court has hereto^ 
fore expressed its determination of rendering all its aid 
in stamping out an eznl which is fast stifling justice in our 
courts. The motion to punish for contempt is granted. The 
defendant is fined the sum of $1,75946, to be paid within 
ten days after the entry of an order hereon and service of 
a copy of the order hereon upon him. In default of such 
payment let a commitment to the county jail be issued. 
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MORTON SIMON, Judgment Creditor, v. "HENRY 
M. UNDERWOOD, the Name "HENRY" Being 
Fictitious, etc.. Judgment Debtor. 

City Court of the City of New York, Special Term, Decem- 
ber, 1908. 

SnpplemenUxy proceedings— Judgment debtor— Sued by fietitioiu 

name. 

Held, i. If a defendant appear and submit himself to the jurisdiction 
of the court any mistake in his name can be corrected as a matter 
of course. 

2. Where a defendant has been sued by a wrong name the judg- 
ment taken by default is a nullity. 

3. Where a person uses two names such as Herbert Aldhouse or 
Herbert Oldhous he may be sued by either description, and such 
a record containing either name would be regular. 

4. That where a person has been sued by a fictitious name or by 
a name, part of which is designated as fictitious, real name being 
unknown, and the person fails to appear, a judgment predicated 
thereon is irregular unless the summons and the judgment con- 
tain a description sufficient for the identification of the defendant 
for the purpose of having execution against the property of the 
debtor thus described. 

5. That such a judgment is not void, but irregular, and no execution 
may be issued upon such a judgment, nor may any order for 
examination in supplementary proceedings be granted thereon, 
upon such a judgment. 

6. That when the proper name of the defendant or judgment debtor 
is known the judgment proceedings must be amended *by in- 
serting the proper names before any further proceedings can be 
had if objection be made. 

7. That plaintiff is not allowed to use a fictitious name at his dis- 
cretion, but only where he is ignorant of the true name of the 
defendant. 

8. That an examination in proceedings, supplementary to execution, 
may be had where the name of the defendant is given u 
fictitious, provided there is added to the fictitious name a dt- 
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scription of the person sufficient to identify the person intended, 
but that where the true name is known the proceedings must be 
amended. 

This is a motion by the judgment debtor to dismiss the 
supplementary proceedings herein, on the ground that being 
sued by a fictitious name, he has not been sufficiently identi- 
fied, under section 451 of the Code of Civil Procedure. 
Motion granted. 

/. G. Lazaris, for the motion. 

Simon & Asher, opposed. 

Green, J. — ^This is a motion made on behalf of a judg- 
ment debtor by his attorney appearing specially, to dismiss 
an order obtained for the examination of the said judgment 
debtor, "Henry" M. Underwood. 

The affidavit upon which the order for the examination 
in proceedings supplementary to execution was granted is 
entitled "In the matter of supplementary proceedings: 
Morton Simon, judgment creditor, against "Henry" M. 
Underwood, the name of Henry being fictitious, said judg- 
ment debtor's real first name being to judgment creditor un- 
known, judgment debtor." The affidavit recites that * 
* * "in an action in the Municipal Court of the City of 
New York, Borough of Manhattan, Seventh District, where- 
in Morton Simon was plaintiff and 'Henry' M. Underwood 
and 'Frank' E. Gould were defendants, a judgment was 
duly recovered against said 'Henry' M. Underwood, the 
judgment debtor herein, on the first day of May, 1908," and 
then follow the usual and proper averments in such proceed- 
ings necessary and provided by law. Upon the said affidavit 
an order was duly made by one of the justices of this court 
requiring the said "Henry" M. Underwood to appear for 
examination on the i8th day of November, 1908. Upon the 
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return day of the order the said judgment debtor appeared 
specially by counsel and moved to .dismiss the proceedings 
upon the grounds that the return of the process server at- 
tached to the original service file showed service on ''Henry" 
M. Underwood, and that the answer on file vas verified by 
"H. M. Underwood ;" that an inquest was taken on May i, 
1908; that the original and copy summons contained the 
names of the defendants set fordi as ''Frank" E. Gould, the 
name "Frank" being fictitious, said defendant's real first name 
being to plaintiff unknown, and "Henry" M. Uderwood, the 
name "Henr/' being fictitious, said defendant's real first 
name being to plaintiff unknown, and that the summons was 
not amended as to the fictitious names of the defendants 
'Trank" and "Henry ;" that the transcript of the said judg- 
ment was filed in the county clerk's office and execution 
issued to the sheriff on May 5, 1908, against "Frank" E. 
Gould and "Henry" M. Underwood, "Frank and Henry not 
summoned;" that the same was returned by the sheriff un- 
satisfied, without stating upon which of the defendants de- 
mand was made, or whether upon one or both, and, lastly, 
upon the ground that the proceedings having been begun 
against "Henry" M. Underwood, the name "Henry" being 
fictitious, there was no other or further description of the 
defendants or either of them added sufficient to identify 
them or either of them, as required by the section 451 of 
the code of Civil Procedure. 

Upon the return day in question the grounds of the judg- 
ment debtor's motion were verbally presented and the court 
of its own motion adjourned the hearing thereof until the 
20th day of November, in order to give the said attorney for 
the debtor an opportunity to present an affidavit containing 
the matters set forth as grounds for dismissal of the order. 
This subject of adjournment is mentioned by the court by 
reason of the averment contained in the affidavit of counsel 
for Ike judgment creditor that "such motion was made 
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on the original papers, to wit, the affidavit and order of 
examination, and no affidavit or other proof was submitted 
to the court on such application," and while such statement 
is technically true in so far as the return day is concerned, 
it ,ts not a correct statement of the facts by reason of leave 
given to the attorney for the judgment debtor, in the pres- 
ence of counsel for the judgment creditor, to submit an 
affidavit containing the facts as he presented them, and 
which affidavit has been received by the court and is part 
of this record and proceeding. The motion before the 
court to dismiss the order in the proceedings at bar for the 
examination of the judgment debtor upon the various 
grounds set forth is not difficult of determination, by virtue 
of the numerous and manifest irregularities shown, but as 
the motion involves a number of questions upon which there 
seems to be a total lack of judicial expression and of other 
questions upon which there seems to be a general lack of 
knowledge of members of the bar, but germane to the mo- 
tion, I have deemed it expedient to examine the questions 
presented at some length, to point out the authorities for 
the future guidance of members of the profession, and the 
court feels that it is performing a duty imposed by reason 
of the fact that there are hundreds and possibly thousands 
of orders presented annually to the court sitting at Special 
Term which are irregular upon their faces and which would 
not be presented did counsel take trouble to examine the law 
upon the subject. 

One of the questions involved herein upon which there is 
dearth of judicial expression (in fact I have been unable by 
mdependent search to find a single case) is as to the neces- 
sity in proceedings supplementary to execution of ''adding 
a description identifying the person intended** to be served, 
when such person is designated in the summons or process 
or proceeding simply by a fictitious name or a name partly 
unknown and when an examination of such person in pro- 
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ceedings supplementary to execution is required, and it 
is worthy of observation that in all the cases presented to the 
courts (and called to my attention) and arising upon the 
sufficiency of process or judgment wherever fictitious names 
have been designated, no question has ever been raised as 
to the insufficiency of designation in actions or proceedings 
wherein no description has been added identifying the per- 
son intended as required by section 451 of the Code of 
Civil Procedure. 

Section 451 of the Code of Civil Procedure provides for 
the use of fictitious names and for the use of unknown 
names, as follows : 

"Section 451. Where the plaintiflF is ignorant of the name 
or part of the name of a defendant he may designate that 
defendant, in the summons, and in any other process or pro- 
ceeding in the action, by a fictitious name, or by oj much of 
his name as is known, adding a description, identifying the 
person intended, 

"Where the plaintiff demands judgment against an un- 
known person he may designate that person as unknown, ad- 
ding a description tending to identify him. In either case 
the person intended is thereupon regarded as a defendant 
in the action, and as sufficiently described there for all pur- 
poses, including service of the summons" * * ♦ 

It is further provided by the same section that when the 
true name becomes known an order must be made amending 
the proceedings by inserting the true name. 

Section 27 of the Municipal Court Act (the judgment 
herein was obtained in the Municipal Court) provides that 
"the summons must be addressed to the defendant by name 
or, if his name be unknown, by a fictitious name, and must 
summon him to appear before the court ** * * to 
answer the complaint of the plaintiff * * *" 

It will be observed that there is nothing in this section 
referring to the description for the purpose of identification 
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of a person so designated, but section 20 of the same act pro- 
vides : 

"The provisions of the Code of Civil Procedure, and rules 
and regulations of the Supreme Court as they may be from 
time to time, shall apply to the Municipal Court as far as the 
same can be made applicable and are not in conflict with the 
provisions of this act; in case of such conflict this act shall 
govern." 

There is nothing in the provisions of section 451 of the 
Code in conflict with this section of the Municipal Court Act, 
nor anything in the section 27 of the Municipal Court Act 
inconsistent with section 451 of the Code. Section 27 of 
the Municipal Court Act provides for the issuance of a 
summons to a defendant whose name is unknown by a ficti- 
tious name, and section 451 of the Code is the authority 
for the addition of a description for his identification for 
the purpose of service of process. 

Section 451 of the Code of Civil Procedure provides that 
the plaintiff may designate the defendant "in the summons 
and in any other process or proceeding in the action by a 
fictitious name, or by as much of his name as is known, 
adding a description identifying the person intended." 

This leads us to a consideration as to whether an order 
obtained in supplementary proceedings for the examination 
of a judgment debtor is a special proceeding or "proceeding 
in an action." 

Section 2433 of the Code declares these proceedings to be 
special proceedings, and sections 3333, 3334 define the 
difference between special proceedings and actions, but not- 
withstanding this seemingly plain language of the Code, it 
has been held that orders in supplementary proceedings and 
supplementary proceedings were not "special proceedings" 
within the meaning of section 2433 of the Code of Civil 
Procedure, and that such proceedings were proceedings in 
an action, and that an order made in such proceedings was 
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an order in an action (Graves v. Scoville, 12 Qv. Pro. Rep., 
167). The question arose in the case supra upon a motion 
to vacate an order obtained requiring a third party indebted 
to the judgment debtor to appear before a referee for ex- 
amination as to such property of the judgment debtor. The 
inquest was obtained in the City Court of Brookl3m. The 
third party was a resident of New York County. The 
referee appointed resided in New York County, and the per- 
son required to appear was so ordered to appear before such 
referee in the county of the residence of the third party, to 
wit, in New York County. 

The motion to vacate the order was based upon the 
grounds that the order required an examination outside of 
the City of Brooklyn, and second, because legal service of 
such order could not be made outside of the City of Brook- 
lyn. If, however, the proceeding was an independent "spec- 
ial proceeding" the objections taken were good, but if the 
proceedings were "in an action," then the court had power 
to make the order, for under the old sections of the Code 
relating to the City Court of Brooklyn, and under the pres- 
ent section of the Code (Sec. 338) relating to the City Court 
of New York, an order in an action requiring the perform- 
ance of an act by a party thereto may be served in any part 
of the State. 

The Court said "to answer this question in the negative 
would tend to impair the usefulness of this court and drive 
therefrom much business, for a judgment without the ma- 
chinery for its enf orcecment against the property of the judg- 
ment debtor is an empty victory indeed, and is harmless to 
the judgment debtor, and certainly no equity appears to this 
court to sustain the contention of the appellant." While it 
is evident that the decision rendered was one of expediency 
and necessary for the perfection of the procedure for the 
enforcement of the collection of a judgment of the City 
Court of Brooklyn, nevertheless the case was presented to 
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the Court of Appeals, which tribunal afSrmed the judgment 
unanimously, but without opinion (Graves v. Scoville, 102 
N.Y.,676). 

Recently the same question was presented to the Appellate 
Term of this department, and while the court gave utter- 
ance to its doubts as to the soundness of the decision said 
that the question was now not "as one open to independent 
discussion/' and followed the decision originally rendered 
and affirmed (Deane v. Sire., 48 Misc., 607; see also Smith 
▼. Tozer, 42 Hun, 25 ; Wright v. Nostrand, 94 N. Y., 45-46). 

Under the rule, therefore, of stare decisis it is now settled 
and accepted as the law that an order for the examination 
of a party in supplementary proceedings is an order in an 
action and the proceedings are "proceedings in an action" 
and are not special proceedings within the meaning of sec- 
tion 3334 of the Code of Civil Procedure (cases supra). 

By reverting to section 451 of the Code of Civil Procedure 
we observe it provides that "when the plaintiff is ignorant of 
the name or part of the name of a defendant he may desig- 
nate that defendant in the summons and in any other pro- 
cess or proceeding in tlte action by a fictitious name, or by 
as much of his name as is known, adding a description tend- 
ing to identify him/* 

It having been held and declared to be the law that sup- 
plementary proceedings are "special proceedings taken in 
an action," it is evident that the provision of the Code (Sec. 
451) relating to fictitious names applies to orders in supple- 
mentary proceedings, and persons whose names are unknown 
or whose parts of names are unknown may in such proceed- 
11^ be designated with names fictitious, "adding a descrip- 
tion tending to identify him" 

The case of the People ex rel. Maibach v. Dunn (38 
A. D., 112) has been cited as an authority for the mainte- 
nance of these proceedings without adding words of descrip- 
tion to the fictitious name used. In that case it was held 
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that ''where a commitment regular on its face" has been is- 
sued in an action, pursuant to an order of the court, and has 
been served upon the defendant who has been proceeded 
against under a fictitious name, and there was no evidence 
before the court when making the order for the commit- 
ment that the plaintiff knew the real name of the defend- 
ant, the latter cannot properly be discharged from arrest 
under a writ of habeas corpus, "and that the question 
whether the plaintiff had knowledge of the defendant's true 
name should not be determined on affidavits presented on 
the return to a writ of habeas corpus, but upon a motion 
made to set aside the proceedings and commitment because 
of the irregularity and continuing the action under a ficti- 
tious name with knowledge of the defendant's true name 
in violation of the requirements of section 451 of the Code 
of Civil Procedure." 

The court in that case said (p. 113) : "It is undoubtedly 
true that upon the return of the writ (habeas corpus) the 
court can inquire whether the court issuing the commitment 
had jurisdiction to make the order for the judgment or 
issue the process and whether the contempt is specifically 
and plainly charged in the commitment." The court in 
that case held that the court in issuing the commitment under 
the fictitious name had jurisdiction and said "it is didifficult 
to see how any question of irregularity that was not juris- 
dictional in the issuing of the order for commitment or in 
the commitment itself can be availed of by habeas corpus/' 
and that "by section 451 the plaintiff, being ignorant of the 
name of the relator, had a right to pursue him by a fictitious 



name." 



At first blush this case seems to support the contention so 
often made at Special Term that these proceeding^ may be 
conducted against a defendant or a judgment debtor by a 
fictitious name, but careful examination shows that all that 
case decides is that the omission in a process, order or sum- 
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mons of "adding a description tending to identify him*' oi 
a person sued or pursued under a fictitious name is not 
jurisdictional, but is only an irregularity, and cannot be 
available under habeas corpus. 

Where the statute is explicit as to the mode of procedure 
in obtaining service upon a person whose name is unknown 
or partly unknown no length of custom is sufficient to de- 
stroy its mandate if that custom be in derogation of its di- 
rection; and while from time immemorial the custom has 
been to add to the name of a defendant unknown or whose 
name is partly known the trite phrase "real Christian name 
unknown to plaintiff/' the paramount question is, Is such 
designation without further description sufficient, upon 
proper objection made, to authorize the examination of a 
person so named as defendant in proceedings supplementary 
to execution without "adding a description tending to iden- 
tify himf as required by section 451 of the Code of Civil 
Procedure, for it is worthy of observation that section 451 
of the Code of Civil Procedure particularly provides for two 
instances in which a fictitious name or unknown name may 
be used to designate a defendant. The first is, where the 
plaintiff is ignorant of the name or part of the name of a 
defendant he may designate that defendant by a fictitious 
name or by as much of his name as is known,- "adrfin^ a de- 
scription identifying the person intended/' and, secondly, 
where he demands judgment against an unknown person 
he may designate that person as unknown, "adding a de- 
scription tending to identify him." 

It is thus evident, if the plain use of English 
language by the Legislature means anything, that 
while the right to bring in a party by a ficti- 
tious name is expressly given by the Code in order 
that a party whose name is unknown or partly unknown may 
be brought before the court, that he be described in the 
summons or process with sufficient accuracy as to identify 
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the person intended. This proposition is so self-evident 
as to preclude any argument that the mere description of 
"John" Smith, "John being fictitious, real Christian name 
being unknown to plaintiff," is not "adding a description 
identifying the person intended,*^ as required by the Code. 
If," however, for example, the designation were "John** 
Smith, defendant, "John" being fictitious, the real Christian 
name being unknown to plaintiff, said "John" Smith, named 
as the defendant, being about 40 years old, red hair and 
formerly conducting for five years a furniture business at 
No. 600 Third avenue. New York City, Borough of Man- 
hattan, and residing at 785 First street, and being the hus- 
band of Mary Smith, residing at the same place, it could not 
well be doubted as to the person intended as defendant. 

As I understand and construe the section of the Code in 
question, I am of the opinion that the description necessary 
fo be added to the fictitious name is such as would enable 
a reasonably intelligent person, in the exercise of the duty of 
the service of process, to discover by means of the descrip* 
tion contained in the process the person for whom the process 
was intended and who has thus been designated and identi- 
fied by such description. 

There is a vast difference between suing a person by a 
wrong name and suing a person under a fictitious one, and 
much confusion exists in the minds of the members of the 
Bar by reason of their failure to discriminate between the 
two. 

In the case of Goldberg against Markowitz (94 A. D., 
237) the court held that a judgment of a District Court was 
void when the record did not show for or against whom 
the judgment had been rendered. In that case two persons 
were made defendants and sued under fictitious names, and 
the marshal served one. The record showed that the ac- 
tion was entitled against one of the defendants, to wit, 
"Markowitz v. Lipsky et al, ;" "that the defendant appeared 
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in person;" that the complaint was for goods sold and de- 
livered; that while the record showed Lipsky as the only 
defendant, the service was on Goldberg, and the court 
held that the whole record was void as it contained none of 
the essentiab to show a valid judgment against anybody, 
and that such a judgment and execution issued thereon 
afforded no protection to a marshal or person levying under 
it. 

In that case, while not analc^us to the case at bar, the 
court took occasion to lay down some principles of law 
applicable to the case before me. The court said: ''As- 
suming that this summons was regularly served on the de- 
fendant as the person intended to be sued, the judgment to 
be entered upon such a summons must be such a judgment 
as will sufficiently describe the party against whom the 
judgment is entered" (p. 240). The court further said: 
^'There is no provision that I can find that authorized a 
judgment to be entered against any person but the real 
debtor, and although a summons can be issued against a de- 
fendant by a fictitious name, where the real name is un^ 
known, no judgment can be entered which can be enforced 
by an execution unless the debtor is so described in the 
judgment that he can be identified, so that the execution to 
be issued upon the judgment can direct the marshal to 
collect the amount of the judgment or the amount due there- 
on out of the personal property of the debtor." 

It is not a compliance with this provision for an execution 
to direct the marshal to collect the amount out pf ''the sep- 
arate property of the judgment debtor 'John' Goldberg, first 
name fictitious, real name unknown to the plaintiff." This 
execution does not direct the marshal to collect the judgment 
out of the property of the debtor, but out of the property 
of "John" Goldberg, whose first name is fictitious, and the 
marshal could then levy on the property of any 'Goldberg 
that he could find (Goldberg v. Markowitz, 94 A. D., 243.). 
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Surely, if in such a case the execution be void, and which 
is issued thereon, the judgment from which it springs, which 
is likewise void, certainly an order for the examination of 
a party on such a void judgment cannot stand. The lan- 
guage of court (supra) and which bears upon the question 
at bar may be repeated, to wit, "and although a summons 
can be issued against a defendant by a fictitious name, where 
the real name is unknown, no judgment can be entered which 
can be enforced by an execution unless the debtor is so de- 
scribed in the judgment that he can be identified. If no 
judgment can be entered which can be enforced by execution 
unless the debtor is so described in the judgment, how can 
supplementary proceedings be legally founded on the judg- 
ment and based on an execution either before or after its 
service or after its issuance, as provided by the Code, if 
such judgment be irregular for failure to comply with sec- 
tion 451 of the Code, and if such judgment could not have 
been entered? 

The case of Stuyvesant against Weil (26 Misc., 445) 
was an action in equity to recover the amount paid upon an 
executory contract for the purchase of land or for specific 
performance of the contract of sale. The purchaser declined 
to take title upon the ground that the title was defective in 
that one of the defendants was named in the summons and 
complaint as "Emma J. Stockton," whereas her true name 
was Mary J. Stockton. She never appeared in the action, 
and, her true name being ascertained some time thereafter, 
an ex parte order was obtained amending all the proceedings 
by inserting the true name of the said defendant. After the 
premises were duly sold by a referee named in foreclosure 
proceedings, surplus proceedings were had and the said de- 
fendant appeared in the surplus proceedings and consented 
to an order awarding the surplus to a certain claimant. The 
court at Trial Term held that while the judgment was void 
for irregularity or jurisdictional defect this was cured by 
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her subsequent appearance in the surplus proceedings, and 
by consenting to the payment of the money she was estopped 
from questioning the validity of the judgment (Stuyvesant 
V. Weil, 26 Misc., 451). But upon appeal, however, to the 
Appellate Division the judgment was reversed (Stuyvesant 
T. Weil, 41 A. D., 551). 

In the case at Trial Term, in a lengthy opinion, the 
learned trial justice (now a justice of the Court of Appeals) 
said: 

"The first objection raised by the plaintiff to the defend- 
ants' title is, that the court never acquired jurisdiction of 
the person of Mary J. Stockton, who was the owner of the 
equity of redemption, and that the judgment of foreclosure 
and sale in Pretzfield v. Lawrence, was therefore void. In 
support of the contention, plaintiff's counsel cites Farham 
V. Hildreth (32 Barb., 277), Schoelkopf v. Ohmeis (11 Misc. 
Rep., 253), and McGill v. Weil (10 N. Y. Supp., 246). In 
the first of these cases, which was in the Supreme Court, the 
defendant, whose name was Truman Hildreth, was sued by 
the name of Freeman Hildreth. The defendant did not 
appear in the action and judgment was taken against him by 
default. Execution was issued and certain lands belonging 
to the defendant were sold thereunder. The sheriff's cer- 
tificate and deed recited a judgment against Truman Hil- 
dreth. After giving of the deed and the granting of an 
order for a new trial, the plaintiff in the judgment obtained 
an ex parte order, amending 'nunc pro trunc' the judgment . 
roll, the docket of the judgment and the execution issued 
thereon, by inserting the word Truman' wherever the word 
•Freeman' occurred. It was held that this amendment did 
not have the effect to render the sale valid or to divest the 
defendant of the title of the property levied on. In Schoell- 
kopf V. Ohmeis (11 Misc. Rep., 253), in New York Common 
Pleas, Joseph M. Ohmeis was sued as Jacob Ohmeis. Upon 
the defendant's failure to appear or answer, an assessment 
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of damages was had. A motion after judgment to amend 
the process and proceedings 'nunc pro tunc' by substituting 
the name Joseph M. Ohmeis for Jacob Ohmeis was denied 
on the ground that the court has never gained jurisdiction 
of the person of the defendant In speaking of the com- 
prehensive power of amendment given by the courts by sec- 
tion 723, Code of Civil Procedure, the court, per Pryor, J., 
says : 'It cannot embrace a case of which the court has not 
jurisdiction nor make valid what is void.' 

McGill V. Weil (supra) was a case in Justices' Court, in 
which Gustavus Weil was sued by the name of Augustus 
Weil. The defendant did not appear and Judgment went 
against him by default An order in supplementary pro- 
ceedings was thereupon issued directing said defendant to 
appear before a referee for examination. Upon the defend- 
ant's refusal to be sworn and be examined in said proceed- 
ings a motion was made to punish him for contempt of 
court. This motion was denied upon the ground that the 
justice had never acquired jurisdiction of the defendant. 
To the same effect are Moulton v. De Ma Carty (6 Robt., 
477), Abeel v. Conhyser (42 How., 253), Gardiner v. Kraft 
(52 id., 499), Miller v. Foley (28 Barb., 631), Muldoon v. 
Pierz (i Abb. N. C, 309), Weihle v. Schwartz (22 J. ft S., 

171)." 

The court further said : 

''But it seems to us that this rule has no application in a 
case where the record clearly discloses that the recitals upon 
which the judgment is based are not true, and it affirma- 
tively appears that the court never acquired jmisdiction of 
the person of the defendant. It is a fundamental and nec- 
essary rule of universal application that no court can render 
judgment in any case where it has not acquired jurisdiction 
of both the subject matter of the action and the person of 
the defendant. The power of amendment given to the 
courts by section 723, Code of Civil Procedure, can only be 
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exercised when such jurisdiction exists. Tiie stipulation of 
the parties herein affirmatively establishes the fact that the 
only summons ever served upon Mary J. Stockton contained 
the name of Emma J. Stockton as a defendant. No simimons 
was ever issued containing the name of Mary J. Stockton. 
The latter did not appear in the action either by person or by 
attorney. It will not be contended that if, under these cir- 
cumstances, no amendment of the summons had ever been 
made, the judgment would have been valid and effectual as. 
against this particular defendant. How does the ex parte 
order of the court cure the defect? Can jurisdiction of the 
person of a defendant be acquired by this means ? We think 
these questions must be answered in the negative. Section 
451, Code of Civil Procedure, provides for the method of 
procedure when the plaintiff is ignorant of the name, or part 
of the name of a defendant. When such a defendant is not 
designated, as prescribed by said section, the plaintiff takes 
the risk of properly naming the defendant. If a defend- 
ant appears and submits himself to the jurisdiction of the 
court, any mistake in his name can be corrected as a matter 
of course. Where, in case of a mistake of a name of a de- 
fendant, he does not appear, he should be brought in by 
supplemental summons, as provided in section 453, Code of 
Civil Procedure." 

Upon appeal, however, to the Appellate Division, the 
court said (41 A. D., 554) : 

"In disposing of the objections to the title, the learned 
trial judge below held that the failure to include the right 
name of the defendant Stockton was a jurisdictional defect 
which rendered the judgment void and was not cured by 
the ex parte order amending the summons and complaint 
by inserting her right name. He upheld the title, however, 
upon the ground that she, having appeared in the surplus 
proceedings, was estopped, as would be those claiming under 
her, from thereafter assailing the validity of the judgment 
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of foreclosure. We cannot agree with the court below as 
to the effect of her having appeared in the surplus proceed- 
ings, and assented to a payment on the second mortgage." 

The court further said : 

"The question as to whether the failure to state the cor- 
rect Christian name in the summons affects the jurisdiction 
of the court and what power the court has to subsequently 
amend it before judgment has been many times presented 
and variously decided. Although it is conceded that under 
the provision of the Code of Civil Procedure (section 723) 
the court has the right in a proper case to allow an amend- 
ment of any process, pleading or proceeding, it is impossible 
to reconcile decisions bearing upon the question of just 
when this right may be exercised. Section 723 of the Code 
states, "The court may, upon the trial, or at any other stage 
of the action, before or after judgment, in furtherance of 
justice and on such terms as it deems just, amend 
any process, pleading, or other proceeding, by ad- 
ding or striking out the name of a person as a party, 
or by correcting a mistake in the name of a party, or a mis- 
take in any other respect, or by inserting an allegation ma- 
terial to the case ; or, where the amendment does not change 
substantially the claim or defense, by conforming the plead- 
ing or other proceeding to the facts proved. And, in every 
stage of the action, the court must disregard an error or 
defect in the pleadings or other proceedings which does not 
affect the substantial rights of the adverse party.' 

"Under this broad language it is difficult exactly to define 
the limits beyond which the power of the court, by way of 
amendment, may not extend when it has once acquired ju- 
risdiction of the parties. Where the right person has been 
served with process and appears, the provision of the Code, 
supported by numerous decisions, upholds the right to exer- 
cise such power in the most liberal way by permitting amend- 
ment of the process or pleading in the name or names of the 
parties or in any other way required in furtherance of jus- 
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tice. Thus, in Munzinger v. Courier Company (82 Hun, 
575), where the defendant, an unincorporated association, 
was sued as a corporation and the summons was served on 
its president, who appeared, it was held that an amendment 
would be allowed changing the name of the defendant as 
designated to its correct name, and in Weil v. Martin (24 
Hun, 645) the court, in a foreclosure suit, where a person 
was served as a wife of one of the defendants, permitted 
amendment by inserting the name; but here, too, the party 
affected by the amendment had appeared. In the case of 
Carr and Hobson v. Sterling (114 N. Y., 558), where the 
complaint was duly served and the defendant did not ap- 
pear, the amount for which judgment was demanded was 
thereafter amended ex parte to a different figure, for which 
sum judgment was subsequently taken ; and it was held that 
failure to give the defendant notice of the motion to amend 
was an irregularity merely. Also, in Farmers' National 
Bank of Rome v. Williams (9 Civ. Pro. Rep., 212), where 
the defendant had signed a note as "W. H. Williams," and 
was served in that name, and after time to answer had ex- 
pired the summons and complaint were amended by the 
court ex parte by inserting the name "William" in place of 
the letter "W," it was held that the motion to set aside the 
order and judgment on the ground that the court had not 
acquired jurisdiction over William H. Williams should be 
denied, the defect being a mere irregularity by which the 
defendant was not prejudiced. 

"Section 723 of the Code, however, has not been extended 
by the cases to the length of holding that without the pres- 
ence of a party in court and without his having been duly 
served with process, the court by an amendment ex parte 
can acquire jurisdiction over the party and thereafter pro- 
ceed to, a judgment which shall take away property. If 
property rights could be thus determined by statute there 
would be slight efficacy in that provision to be found in the 
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Constitution of the United States and of all the States, that 
one shall not be deprived of 'life, liberty or property without 
due process of law.' 

"At common law and prior to the adoption in 1876 of 
section 723 of the Code, the power did not exist in regard 
to allowing an amendment of the name or names of the 
parties in interest. Since that time, however, it has been 
freely and liberally exercised, pursuant to section 723 of the 
Code. Although it is not possible to reconcile the decisions, 
there is a reasonable degree of consistency appearing in 
them with respect to the right to exercise the power of 
amendment in any respect, in name or otherwise, where the 
court has once acquired jurisdiction by the presence of the 
parties to be affected by the amendment. 

"Here, however, the person served by the wrong name 
never iappeared, and unless the court obtained jurisdiction 
it is difficult to determine upon what principle it could amend 
and thereafter proceed to determine the rights of the parties. 
The mode prescribed to obtain jurisdiction is by the issu- 
ance of a summons containing the real name of the defend- 
ant and the personal service of it upon the proper person. 
We are, of course, speaking of the usual and ordinary mode 
of acquiring jurisdiction by personal service and not of the 
alternative which in special instances is permitted to be fol- 
lowed by publication or substituted service or by proceeding 
against the right person under a fictitious name. If, here, 
intending to sue Mary J. Stockton, the summons had in- 
cluded the name of Emma J. Brown, it would not be claimed 
in a suit intended to affect the former and in which she 
was actually served with the summons directed to Emma J. 
Brown that the court without her appearance thereby ac- 
quired jurisdiction over her, 'Emma J. Stockton' may be 
nearer to the name of the person intended than 'Emma J. 
Brown,' yet is sufficient merely to have the right person 
served regardless of having them correctly designated in the 
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summons, then seemingly there would be merely as strong 
argument in favor of sustaining the jurisdiction of the court 
in one case as the other. Mary J. Stockton would be no 
more required to attend a summons issued as against Emma 
J. Stockton than she would be if it were issued against Emma 
J. Brown. In each instance it is directed to another person. 
Undoubtedly should she appear under either name there is 
authority for holding that the court having by such appear- 
ance acquh-ed the jurisdiction can permit an amendment by 
inserting the right name." 

This case (Stuyvesant v. Weil, supra) was taken to the 
Court of Appeals and the Appellate Division was reversed 
and the trial court affirmed, upon the ground that in that 
particular case the court acquired jurisdiction of the real 
defendant (Stuyvesant v. Weil, 167 N. Y., 421). 

In an action brought by one Jacob Meurer against Sam 
Bardler and Zachariah K. Berlin "the name Zachariah be 
fictitious, real first name being unknown to plaintiff," plain- 
tiff did not sumon Bardler, but obtained a judgment 
against Berlin by default. Upon a motion made by the de- 
fendant named Zax K. Berlin to vacate the judgment, he 
presented an affidavit "that he was the defendant above 
named, that judgment was rendered against him as by a de- 
fault, that he was never served with a summons therein nor 
authorized any one to appear for him," and the court denied 
the motion upon the ground that it did not appear to its 
satisfaction that the applicant was the defendant in the ac- 
tion. The court said : "It does not appear that there was 
any judgment entered against Zax K. Berlin. The judg- 
ment is against a Berlin named as Zacharias, which name is 
fictitious. It does not appear that the plaintiff has moved 
in any way to enforce his judgment against the affiant Zax 
K. Berlin. A judgment against Zachariah (fictitious) or 
against Zachariah would not warrant proceedings against the 
property of Zax" (Meurer v. Berlin, 80 A. D., 294). 
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The court also pointed out in this case section 125 1 of the 
Code of Civil Procedure providing for notice, and in what 
manner a judgment may be amended so as to properly des* 
ignate the name of the debtor. 

It may be well to point out, while writing upon the sub- 
ject that there is a difference, however, between a misnomer 
of plaintiff and that of a defendant in a summons. In the 
case of a defendant, ''even if the summons comes to his no- 
tice and is actually read by him, it will not tell him that he 
is the defendant intended. The name not being his own he 
may safely and properly disregard the process, for the name 
is presumably that of another. Hence, there is good reason 
for holding that the misnomer of a defendant in the sum- 
mons cannot be corrected ex parte by amendment in the 
event of the defendant's failure to put in an appearance in 
the action. He has never received the notice, actual or con- 
structive, that he has been sued, which is necessary to give 
the court jurisdiction to take any further steps whatever 
against him in the litigation." Where the plaintiff's name 
is a misnomer, however, and the defendant's name is cor- 
rectly set forth, he is made aware that some one has called 
him into court, and no harm is done to the defendant, for 
he is put upon his guard and inquiry, and consequently there 
is no reason why an amendment may not be allowed ex parte 
to correct the name of the plaintiff, even if the defendant 
chooses not to appear in the action and allows judgment to 
go by default (Farrington v. Muchmore, 52 A. D., 249). 

Where a summons is issued against a defendant by a 
wrong name, and he does not appear, the judgment against 
him is void, though before ^its rendition the summons was 
amended so as to give his true name. A defendant who was 
served with summons under a wrong name and does not 
appear may raise the question of jurisdiction in supplement- 
ary proceedings, though he has not appealed from the judg- 
ment, and he cannot be punished for contempt in failing to 
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obey an order for his examination in proceedings supple- 
mentary to execution (McGill v. Weil, 10 N. Y. Supp., 246, 
and Gardiner v. Kraft, 52 Howard Pr., 429). 

I have failed to discover any case bearing upon the ques- 
tion involved in the case at bar and relating to proceedings 
supplementary to execution, and consequently the court can 
only reason by analogy. 

No judgment can be entered against any person but the 
real debtor, although a summons may be issued in a fictitious 
name, but no judgment can be entered which can be en- 
forced unless the debtor is described in the judgment (Gold- 
berg V. Markowitz, 94 A. D., 242, 243). 

The sections of the Code pertinent in reference to execu- 
tions upon a judgment are as follows : 

Section 1367 of the Code of Civil Procedure provides that 
"where an execution is issued out of a court other than that in 
which the judgment was rendered, upon filing a transcript 
of the judgment rendered in the latter court it must also 
q>ecify the clerk with whom the transcript is filed and the 
time of filing; and it must be made returnable to that clerk. 
If the judgment was rendered in a justice's court it must 
specify the justice's name and it must omit the specification 
respecting the filing of the judgment roll." 

Section 1366 provides : "Section 1368 * ♦ * jf 
all the parties against whom a judgment is rendered are not 
judgment debtors the execution must show who is the 
judgment debtor." 

Section 1369 provides, among other things, that the 
execution "must, except in a case where special provision is 
otherwise made by law, substantially require the sheriff to 
satisfy the judgment out of the personal property of the 
judgment debtor." * * * 

The execution in the case at bar does not show who is the 
judgment debtor nor which of the defendants are the judg- 
ment debtors, nor does rt contain a description of the person 
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or persons, identifying them as the persons intended as de- 
fendants or debtors. 

The attorney for the judgment creditor has referred the 
court, in support of his order for the examination of the 
judgment debtor, to the case of Minsky v. Stransky, decided 
by one of the learned justices of this court (February 26, 
1907), and affirmed by the Appellate Term without opinion 
(May 17, 1907). That opinion at Special Term is as fol- 
lows: 

"The affidavit recites the recovery of a judgment against 
the defendant; that the judgment was duly docketed in the 
office of the Clerk of the Municipal Court; that therefore a 
transcript of said judgment was duly filed and said 
judgment was duly docketed in the New York Coun- 
ty Clerk's office, and that thereafter an execution was 
duly issued out of the Supreme Court to the Sheriflf 
of New York County against the property of the judgment 
debtor, and that the same has been returned wholly unsat- 
isfied and the judgment remains wholly unpaid; that at all 
times the debtor resided and still resides in said county. 
There is no direct proof submitted hereon as to the true 
name of the judgment debtor. The statement as to what 
he said upon the trial and what the creditors' attorney has 
sworn to with respect thereto does appear, but there is 
lacking a direct statement as to the true name. If, however, 
it is agreed between the parties that the true name of the 
debtor is 'Maurice I. Stransky,' then an order may be pre- 
sented providing that the proceedings be amended and that 
all subsequent proceedings be taken under the true name. 
Motion denied, with $10 costs, and debtor directed to appear 
and submit to examination on a day to be fixed in the order 
hereon. Settle order on one day's notice." 

That opinion is not inconsistent nor opposed to the dispo- 
sition I am about to make of this motion, for the justice had 
a perfect right to amend the proceedings by the insertion of 
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the true name when discovered and, as a matter of fact, such 
amendment must be made when the true name is known, 
under and by section 451 of the Code of Civil Procedure. 

I am also referred to a decision of the same learned justice 
in the case of Smith & Co. v. Josephson (56 Misc., 120) as 
controlling upon this motion, and which seems as to some of 
the facts to be on all fours with the case at bar. 

I have the greatest respect for the learning and ability of 
my brother justice who wrote the opinion in that case, but I 
am unable to agree with his conclusion. My learned brother 
correctly states that under section 27 of the Municipal Court 
Act a defendant may be summoned under a fictitious name, 
and under section 451 of the Code may be pursued under a 
fictitious name, but he omitted to refer to what, in my opin- 
ion, is the very basis of the right to sue and pursue a defend- 
ant under a fictitious name, that is, the same section of the 
Code which makes provision for adding to the fictitious name 
a description identifying the person intended to be made the 
party defendant and the person to be served. This point 
was not raised before him, nor was it adverted to in his opin- 
ion, and my learned associate based his decision in the case of 
Smith & Co. V. Josephson (supra) upon the affirmance of the 
order by the Appellate Term of the Supreme Court, made by 
him in the case of Minsky v. Stransky; but I am of the 
opinion that the two cases are not analogous. In the Min- 
sky case the proceedings were amended ; in the Smith case 
no such amendment was made. 

Where an order for an examination in supplementary pro- 
ceedings was predicated upon an affidavit which recited a 
judgment against "Ira Weed and Mary Weed," and the 
judgment is against "Ira Weed and Mrs. Weed," an objec- 
tion to the order is fatal and cannot be obviated by amend- 
ment (Kennedy v. Weed, 10 Abb. Pr., 62), "The judgment 
and execution must describe the party whose property is 
sought to be taken, and it is not enough that the right man 
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is made to pay the debt" (Farnham v. Hildreth, 32 Bard., 
279). 

After examining all the facts in the case at bar and the 
authorities upon the question, I have deduced the following 
rules of law applicable to the questions under consideration : 

1. If a defendant appear and submit himself to the juris- 
diction of the couft any mistake in his name can be corrected 
as a matter of course (Stuyvesant v. Weil, 26 Misc., 451, 
41 A. D., 558). 

2. Where a defendant has been sued by a wrong name the 
judgment taken by default is a nullity (People ex rel. Aid- 
house V. McCarthy, 41 Misc., 430; Stuyvesant v. Weil, 41 
A. D., 56). 

3. Where a person uses two names such as Herbert Aid- 
house or Herbert Oldhous, he may be sued by either descrip- 
tion, and such a record containing either name would be 
regular (People ex rel. Aldhouse v. McCarthy, 41 Misc., 

430). 

4. That where a person has been sued by a fictitious name 
or by a name part of which is designated as fictitious, real 
name being unknown, and the person fails to appear, a judg- 
ment predicated thereon is irregular unless the summons and 
the judgment contain a description sufficient for the identifi- 
cation of the defendant for the purpose of having execution 
against the property of the debtor thus described. 

5. That such a judgment is not void, but irregular, and 
no execution may be issued upon such a judgment, nor may 
an order for examination in supplementary proceedings be 
granted thereon upon such a judgment. 

6. That when the proper name of the defendant or judg- 
ment debtor is known the judgment proceedings must be 
amended by inserting the proper names before any further 
proceedings can be had if objection be made. 

7. That plaintiff is not allowed to use a fictitious name at 
his discretion, but only where he is ignorant of the true 
name of the defendant. 
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8. That an examination in proceedings supplementary to 
execution may be had where the name of the defendant is 
given as fictitious, providing there is added to the fictitious 
name a description of the person sufficient to identify the 
person intended, but that where the true name is known the 
proceedings must be amended. 

I have given this considerartion to the question presented 
on account of the countless instances in which the matter is 
presented to the justices from whom such orders are ob- 
tained, and from the further fact of the seeming lack of 
knowledge or information of attorneys upon the subject, 
and this decision may be the means of effectually settling 
the practice in the future. 

I am therefore of the opinion that the objections made by 
counsel for the judgment debtor are good and should be sus- 
tained. The motion to dismiss the proceeding is therefore 
granted, but, with the hope that this matter may be presented 
to the Appellate Term of the Supreme Court for final dispo- 
sition and guidance, it is granted, without costs. 



C J. SULLIVAN ADVERTISING CO. i/. CITY OF 

NEW YORK. 

Supreme Court, New York County, Special Term, December, 

1908. 

Advertisins signs— Displayed <m sidewalkt— lajvnctioii. 

Where it is shown that advertising signs are displayed on a 
structure built over the side-walk by a special permit of the 
city which did not allow the display of such signs, an injunction 
to restrain the city from interfering with said signs will be de- 
nied, as any interference with the rights of the public to the free 
use of said side-walk is considered as taking public property 
for private purposes. 

A motion for an injunction pendente lite to restrain the 
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interference on the part of the city with certain advertising 
signs belonging to the plaintiff. Motion denied. 

Wait & Foster, for the motion. 
F. B. Pierce, opposed. 

Seabury^ J. — This is an application for an injunction 
pendente lite. The plaintiff is a domestic corporation en- 
gaged in carrying on the business of advertising in the City 
of New York. The City of New York, the President of 
the Borough of Manhattan, the Commissioner of Public 
Works and the Superintendent of Incumbrances in the 
Borough of Manhattan are named in the complaint as de- 
fendants. Upon this application the plaintiff seeks to re- 
strain the defendants from in any way tearing down or 
interfering with certain bill boards or signs and the adver- 
tisements thereon displayed on the shed erected over the 
sidewalks at the comer of Fourth avenue and Nineteenth 
street in the Borough of Manhattan. The building, for- 
merly known as the Parker Building was situated at this 
place. The building was destroyed by fire, but the brick 
walls, ten stories in height, still remain standing. These 
walls have a frontage on Fourth avenue of about lOO feet 
and a frontage of about the same distance on Nineteenth 
street. A temporary shed has been constructed to protect 
pedestrians passing along the sidewalk from falling brick 
or debris. This shed covers the sidewalk, and is about 
twelve feet above the sidewalk, and is supported by upright 
wooden posts placed at the curb of the sidewalk. This shed 
has been constructed under a permit issued by the Bureau 
of Highways of the City of New York. The permit au- 
thorized the building of the structure for the purpose of a 
shed or roof, and for no other purpose. On the street side 
of the shed and on a line above and even with the curb, 
large bill boards or signs have been erected.* These bill 
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boards or signs consist of a wooden frame covered with tiny 
and are loo feet in length and from lo to i8 feet in width. 
One of these bill boards fronts on Fourth avenue and an- 
other of like character fronts on Nineteenth street. Another 
bill board has been erected at or near the crosswalk on Nine- 
teenth street, the lower part of which sign comes down to a 
point within two feet of the curb. These bill boards or signs are 
no part of the shed or roof, but are separate structures attached 
to the shed, and serve no other purpose than that of a surface 
upon which advertisements are displayed. Upon the bill 
boards are displayed placards and illustrations in colors 
advertising theatrical performances and articles that are for 
sale. Photographs of the bill boards or sig^s are attached 
to the papers submitted upon this motion. The permit 
granted to the plaintiff by the municipal authorities merely 
authorized the erection of a shed or roof, and did not either 
expressly or by implication authorize the erection of the bill 
boards or signs. 

Section 144 of the Code of Ordinances of the City of New 
York provides, among other things, that "all fences, signs, 
bill boards and sky signs shall be erected entirely within the 
building line, and be properly secured, supported and braced, 
and shall be so constructed as«not to be or become danger- 
ous." The plaintiff contends that as the shed or roof is 
lawful "the mere pasting of signs upon a lawful structure 
does not render any part of the structure unlawful." This 
argument begs the question in dispute. The plaintiff had 
no original right to erect even the shed or roof, and its right 
to do so was derived from the special permission which the 
municipal authorities granted to it to do this particular thing. 
Municipal authority to build a shed or roof for the protection 
of pedestrians passing along the sidewalk gave the plaintiff 
no right to use public property for the purpose of its ad- 
certising business. It was granted a limited and special 
authority to do a particular thing for the accomplishment 
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of a definite purpose Such limited and special authority 
does not sanction the use of the street for other and differ- 
ent purposes. The plaintiff, therefore, was entirely without 
authority to erect the bill boards or signs. Such signs being 
outside of the building line it is doubtful if the municipal 
authorities could lawfully have authorized their erection. 
The streets or highways are public property. The streets, 
including the sidewalks, belong, *'from side to side and end 
to end," to the public. Abutting owners have no right to 
appropriate this public property to private uses. The erec- 
tion of bill boards or signs upon or over public property is 
an appropriation of public property to private uses, and is 
no more sanctioned by the law than is the public appropri- 
ation of private property. That the municipal authorities 
cannot lawfully permit the use of "park" property for ad- 
vertising purposes (Tompkins v. Pallas, 47 Misc., 309) nor 
grant a right to exhibit advertisements upon a fence inclos- 
ing a public building in the City of New York has already 
been determined (McNamara v. Willcox, 73 App. Div., 
451). In the present case the municipal authorities have 
very properly refused to grant the plaintiff permission to 
display its advertisements upon public property. 

The plaintiff bases its pretended rights upon a contract 
made with the abutting owner. A contract with an abut- 
ting landowner could confer no sucK rights upon the plain- 
tiff, as it claims, over public property. The act of the plain- 
tiff in erecting and maintaining bill boards or signs upon 
and over public property is without any color of right or 
legal authority. With quite as much authority might it 
claim the right to display its advertisements from the walls 
of the City Hall or any other portion of the public property. 
There are a class of cases which are involved in difficulty 
where the public authority, claiming to act under its police 
power, attempts to restrict or regulate the use of private 
property. The case at bar in no way resembles such cases. 



VOLUME II. 49 



C. J. Sullivan Advertising G>. v. City of New York. 

1 1 ^ »i 

This is not a case where private right is invaded by the 
police power. This is a case where public right has been 
invaded by a private trespass continuous in its nature. It 
has no resemblance to those cases where the sovereign au- 
thority seeks to Umit or restrain the exercise of individual 
or private right. It is a case where the public prop- 
erty has been wrongfully invaded by private or in- 
dividual interests in such a way as to impair the common 
rights of all in it. The ordinance referred to above is 
relevant only in connection with the question as to whether 
the municipality has sanctioned this intrusion upon the 
public property of which it is the trustee. From the terms 
of the ordinance it is apparent that the municipality derives 
no authority from it to sanction such an intrusion upon 
public property outside of the building line. It is evident, 
therefore, that the present case is fundamentally different 
in principle from the "sky sign" cases to which counsel for 
the plaintiff refers (City of N. Y. v. Wineburgh Adv. Co., 
122 App. Div., 748; City of Rochester v. West, 29 App. 
Div., 125 ; Gunning System v. City of Buffalo, 75 App. Div., 
31). The latter class of cases deals with signs erected or 
displayed upon property legally in the possession of private 
owners. In the present case an abutting owner, or one in 
privity with him, has erected a sign upon public property 
which is legally in the possession of the City of New 
York as trustee for all the people of the State. 

The streets are now the people's highways, as at common 
law they were regarded as belonging to the king. Chief 
Justice Denio, in Davis v. Mayor of N. Y. (14 N. Y., 506, 
515), declared that "it is essential to the legal idea of such 
a road that it shall be common to all." The sidewalk is a 
part of the highway. The highway being common to all, 
by what right or color of title can this plaintiff or any 
abutting owner assume to appropriate a part of it to their 
exclusive use? The abutting owner possesses no such 
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right himself and can confer none by deed or contract The 
municipal authorities, in sanctioning the erection of a shed 
for the protection of pedestrians gave no such right as that 
which this plaintiff has usurped. An abutting landowner 
cannot rent for private profit the public property for such 
uses as he thinks fit. The presence of the bill boards upon 
the public highway is a mere nuisance which the municipal 
authorities will do well to abate. The motion to continue 
the injunction is denied, and the injunction is dissolved, 
with costs. 



KING V. WILL J. BLOCK AMUSEMENT CO. 

Supreme Court, New York County, Trial Term, December, 

1908. 
Contract— Evidence of same when lost— Breach thereof— Plaintiff s 

willingness to pexf onn — Damages. 

Where a written contract has been entered into and it has been 
lost, secondary evidence of the contents thereof may be given 
when it is shown that the adverse party has the original of said 
contract and upon notice refuses to produce same. 

A party to a written contract who is at all times ready, willing and 
able to perform same, but is prevented from doing so because of 
the wrongdoing of the other party is entitled as damages to the 
difference between what she would have earned if allowed to 
perform said contract and what she actually did earn. 

Action to recover for alleged breach of contract. Judg- 
ment for plaintiff. 

P. N, Turner, for plaintiff. 

H. T. Goldsmith, D. Gerber (of counsel), for defendant. 

Blanchard, J. — ^The plaintiff has brought this action 
upon a written contract of emplo3aiient as an actress. She 
alleges the making of the contract, readiness and willingness 
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on her part to perform, the breach of it by the defendant 
and the damages she has suffered in consequence. The 
case came on for trial before the court and a jury. At the 
close of the testimony all questions of law and fact were 
submitted to the court. The plaintiff has testified to the 
signing of the contract by herself aiid the defendant by its 
president in duplicate and each retaining a duplicate. This 
was objected to on the ground that the subscribing witness 
must be called. The court overruled the objection and per- 
mitted the plaintiff to testify (see chap. 195, Laws of 1888). 
The duplicate original of the contract retained by the plain- 
tiff had been lost. She swore that she gave it to her attor- 
ney, and he testified to its loss and called upon the defend- 
ant to produce, pursuant to the notice served upon it, the 
other original duplicate of the contract. The defendant 
failed to produce it. Thereupon the plaintiff offered what 
had been proved to be an exact copy of the original con- 
tract, and it was allowed in evidence, subject to the objec- 
tion and exception of the defendant Qiase's Stephen Di- 
gest of Evidence (2d Ed.), page 186, says: "Secondary 
evidence may be given of the contents of a document (a) 
when the original is shown or appears to be in the posses- 
sion or power of the adverse party, and when, after the 
notice * * * he does not produce it." The same 
author, at page 187, says: "The party refusing to pro- 
duce on notice incurs the penalty of having all inferences 
from the secondary evidence, if such evidence be vague, 
imperfect br uncertain, taken most strongly against him- 
self" (see also Cahen v. Continental Ins. Co., 59 N. Y., 
300). Looking into the contract it appears that the de- 
fendant agreed to star the plaintiff in a play to be selected 
by her, which play was to be produced on or before a cer- 
tain date. The plaintiff was to be employed at least thirty 
weeks, and for such additional time as the play was a finan- 
cial success, and was to receive as compensation certain 
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percentages of the receipts, and the defendant guaranteed 
and agreed that in no week should the plaintiff receive less 
than $300. The contract was entered into February 10, 
1906, and provided for the production of a play on or be- 
fore September 15, 1906. The plaintiff faithfully kept her 
part of the agreement in so far as she was given opportunity. 
She selected a play which was accepted by the defendant. 
She kept herself in readiness at all times to perform and 
urged the defendant to hasten its preparation for the pro- 
duction of the play. The defendant offered various and 
plausible excuses for its delay until October 5, 1906, when, 
without any apparent reason or excuse, it broke its contract 
and notified the plaintiff of its refusal to perform. The 
plaintiff sought employment elsewhere, but failed to find it 
during the thirty weeks covered by the contract. The plain- 
tiff has established her right to damages for the breach of 
the contract, and they are to be measured by the difference 
between the contract price of her services and the amount 
she actually earned. Under the contract she was to re- 
ceive at least $300 per week for thirty weeks, which would 
amount to $9,000, and as she earned nothing during that 
period she is entitled to that sum and interest. It is diffi- 
cult to understand how one can read the whole contract 
through and reach a different conclusion. The case falls 
within a most familiar rule of law. When A engages B 
to perform certain work for a certain wage and then re- 
fuses to give the opportunity to do the work, performance 
by 6 is excused and he can recover as damages the value of 
his services fixed in the contract, less any earnings received 
during the period of employment. I have not overlooked 
the other contentions of the defendant, especially those re- 
lating to the power of the president of the defendant to 
make the contract and the legal effect of the term "actually 
perform." The president of the defendant was its general 
manager as well, and the business of the defendant being 
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the production and presentation of amusements it was 
quite within the implied powers of its president and general 
manager to employ the plaintiff. Besides, it appears that 
others of the board of directors of the defendant were 
present when the contract was negotiated and signed, and 
the plaintiff cannot be made to suffer merely because the 
defendant failed in its duty to keep a record of the trans- 
action. Nor does the term "actually perform," as used in 
the agreement, have the legal force or effect which is 
claimed for it by the defendant The term is used in a 
subordinate part of the agreement and relates to the sick- 
ness or other cause personal to the plaintiff and to times 
when the company may not be engaged. It does not affect 
the positive and unqualified agreement of the defendant to 
employ the plaintiff, nor can it in reason be made to apply 
to actual performance, which was made impossible by the 
act of the defendant itself. The plaintiff was always ready 
to "actually perform" and was prevented from doing so by 
the wrongful act of the defendant, and it may not profit 
therefrom. Judgment is directed for the plaintiff in the 
sum of $9,000, with interest thereon from the date of trial, 
and the clerk is directed to enter same in his minutes as of 
that date. 



BENVEGA V. U. S. SURETY COMPANY. MUSCO v. 

U. S. SURETY COMPANY. 

Supreme Court, New York County, Special Term, December, 

1908. 

Surety— Action on bond — Constitutionality of act 
Chapter 185 of the Laws of 1907 is held to be void and unconsti- 
tutional as being class legislation and in violation of the equal 
protection guaranteed by the Constitution. 

Demurrer to complaint which alleges giving of bond, as 
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required by chapter 185 of the Laws of 1907. Demurrer 
overruled. 

Achille /. Oishei, for both plaintiffs. 

Nelson & Keatch, for Benvega. 
Blumenstiel & Blumenstiel, for defendant 

O'GoRMAN, J. — ^This is an action brought by an assignee 
jf a number of claims against the defendant, a surety com- 
pany in the City of New York, upon a bond given by the 
J^fendant for a so-called steamship ticket agent, its princi- 
pal, pursuant to chapter 185 of the Laws of 1907. This 
statute provided that all corporations, firms and persons en- 
gaged in the selling of steamship or railroad tickets for 
transportation to or from foreign countries who, in connec- 
tion with said business, carry on the business of receiving 
deposits of money for the purpose of transmitting the 
same or the equivalent thereof to foreign countries, shall, 
before entering into said business, execute a bond to the 
People of the State of New York in the sum of $15,000, 
conditioned for the faithful holding and transmission of any 
money delivered to it for such purpose. The act further 
provided that suit to recover thereon might be brought by 
any person aggrieved. The defendant interposes two affirm- 
ative defenses, to which the plaintiff has demurred for in- 
sufficiency. The first affirmative defense alleges that the 
statute, pursuant to which the bond was executed, "is un- 
constitutional and class legislation, and that all proceedings 
and acts thereunder are void, and any bonds given there- 
under are null and of no effect." The second affirmative 
defense alleges "that the plaintiff's complaint herein docs 
not state facts sufficient to constitute a cause of action." 
Both of these defenses are mere conclusions of law and 
wholly insufficient. The constitutionality of a statute upon 
which a claim is based may be raised by a demurrer to the 
complaint or a general denial, preferably the former in this 
case. Where, however, an answer is demurred to for 
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insufficiency, the demurrer will be overruled, notwithstand- 
ing the infirmities of the answer, if the complaint itself 
fails to set forth a cause of action (Holland v. Grote, 56 
Misc., 370; Court of Appeals opinion in same case, printed 
in the Law Journal, December 17, 1908.) In my opinion, 
the statute in question is unconstitutional by reason of the 
sixth section thereof, which excludes steamship companies 
or their authorized agents from the operation thereof. This 
is an arbitrary discrimination in violation of the equal pro- 
tection of the laws guaranteed by the constitution (People 
ex rel. Farrington v. Mensching, 187 N. Y., 8; People ex 
rel. Armstrong v. Warden, 183 N. Y., 224). The statute 
being unconstitutional and void, the bond furnished under 
it necessarily falls (Vose v. Cockcroft, 44 N. Y.. 415). 
Demurrer overruled, with costs. 



JOSEPH V. N. Y. CITY R'Y. ET AL. 

Supreme Court, New York County, Trial Term, LKecember, 

1908. 

N«w trial-— Imposltioii of cotts— Suit. 

In the First Department, when the facts have been properly sub- 
mitted to a jury and it has not rendered a verdict in accordance 
therewith, the general rule is that a new trial may be ordered with- 
out the imposition of costs. 

Motion for a new trial upon the payment of costs. Mo- 
tion denied. 

G. A. Rogers, for plaintiff. 

E. L. Quackenbush, /. B, Henney (of counsel), for de- 
fendant. 

GoFF^ J. — ^The circumstances which made it necessary to 
set aside this verdict was the injustice done to the defendant 
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John Kissel & Son in imposing upon it damages unwar- 
ranted by any evidence in the case. Since both defendants 
were sued as joint tort feasors, and a general verdict was 
returned against the two, it was impossible to set aside the 
verdict as to one and not as to the other. In the granting 
of such a motion great latitude of discretion is allowed the 
trial court in this department (Robinson v. Interurban St. 
R'y, 113 App. Div., 46) and as a general practice the* grant- 
ing of costs is not made a condition (Duffy v. City of N. Y., 
55 Misc., 25; Seggerman v. Met. St. R'y, 38 Misc., 374). 
The plaintiff has failed to cite any case in this department to 
the contrary; those to which he has referred are all of the 
Second Department, where a different practice would seem 
to prevail. The rule is well expressed in the words of Jus- 
tice Ingraham, in the case of Cohen v. Krule witch {77 App. 
Div., 126, 128) : "While it is proper for the court to impose 
costs upon granting a new trial where there was a proper 
case for the submission of the question to the jury, but 
where for some reason the court is satisfied that the ver- 
dict was not a fair determination of the question submitted 
k> them, or that justice requires that the case should be sub- 
mitted to another jury, this is not such a case." Had the 
original motion been granted as a matter of right, as in the 
case of Anderson v. Rome, W. & O. R. R. (54 N. Y. 334), 
no discretion as to the imposition of conditions would have 
been permitted the trial justice. No reason is shown why 
the usual practice of this department should be departed 
from as to either of the defendants in this case, and as the 
law requires that a new trial be ordered for both, justice 
equally requires that it be granted without imposing con- 
ditions. Motion denied. 
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PEOPLE EX REL. HELPER v. WELLS. 

Supreme Court, New York County, Special Term, Decem- 
ber, 1908. 

Mandamus— Action— Municipal court — Section 247 Municipal Court 

act. 

A peremptory writ of mandamus will not be granted to compel a 
justice of the municipal court to enter a judgment by default in 
favor of the plaintiff, when it is impossible to determine from the 
papers in the case whether the case in question came within the 
exceptions in section 147 of the Municipal Court Act, which re- 
quires that plaintiff ''prove his case" except in certain specified 
cases. 

Motion for peremptory writ of mandamus to compel a 
justice of the Municipal Court to enter judgment by default 
in favor of plaintiff. Motion denied. 

Henry W. Heifer, for plaintiff. 

Anderson, Pendleton & Anderson, for defendant. 

Seabury, J. — ^This is an application for a peremptory writ 
of mandamus directing a justice of the Municipal Court to 
enter a judgment by default in favor of the plaintiff in the 
action of Chavet et al. v. Duryea. The facts are undisputed. 
The verified complaint with the summons was served pursu- 
ant to an order which provided for substituted service of the 
summons. Upon the return day, November 18, 1908, the 
defendant not appearing, the case was marked for inquest 
and adjourned to November 25, 1908, and on that date was 
again adjourned to November 27, 1908. On the adjourned 
date the attorney for the plaintiff presented proof of service 
and stated that he had in his possession a stipulation signed 
by the attorneys for the defendant consenting to an ad- 



S8 CURRENT COURT DECISIONS. 

People ex rel Halfer v. Wells. 

joumment until November 25, 1908, which he claimed was 
a notice of appearance. The attorney for the plaintiff also 
claimed that he had in his possession a stipulation, signed 
by the attorneys for the defendant, consenting* to the entry 
of judgment against the defendant. Neither of these stipu- 
lations was filed with the court. The justice refused to 
enter judgment unless the plaintiff made proof of his claim. 
The order for substituted service was made pursuant to sec- 
tion 32 of the Municipal Court Act. Section 147 of the 
Municipal Court Act provides as follows : "If a defendant 
fails to appear and answer, the plaintiff cannot recover with- 
out proving his case, except in a case specified in section 
3406 of the Code of Civil Procedure, and excepting that 
where the action is on a contract, express or implied, and a 
copy of a verified complaint was served on defendant' at the 
time of the service of the summons, judgment may be taken 
as demanded without further proof." Secrion 3406 of the 
Code of Civil Procedure relates to proceedings to be taken 
on return of a summons in an action to foreclose a mechan- 
ic's lien. Under section 147 of the Municipal Court Act 
the plaintiff could not recover judgment "without proving his 
case," unless the action was to foreclose a mechanic's lien 
or was founded upon contract and a copy of a verified com- 
plaint was served. The papers now before the court do not 
disclose whether the action pending in the Municipal Court 
was to foreclose a mechanic's lien or upon contract. Under 
these circumstances the court cannot assume that the action 
was to foreclose a mechanic's lien or upon contract. Unless 
the action was within one of the two classes of cases speci- 
fied in section 147 of the Municipal Court Act, the Munici- 
pal Court justice was clearly justified in requiring the plain- 
tiff to prove his case (Dixon v. Carruci, 97 N. Y. Supp., 
380). The relator claims that, in view of the two stipula- 
tions referred to above, which were in his possession and 
to which he called the attention of the justice, judgment 
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should have been entered in favor of his client, under sec- 
tion 148 of the Municipal Court Act. This section provides 
that "the defendant may, upon the return of the summons 
and before answering. Hie with the court a written offer to 
allow judgment to be taken against him for a sum of money 
>r for property therein specified, with costs." It will be observ- 
ed that, in order to take advantage of this section, it was nec- 
essary that the ojffer of judgment should be filed with the 
court. If the view most favorable to the relator is adopted, 
and the stipulations are deemed to be equivalent to ''a writ- 
ten offer to allow judgment," it is nevertheless clear that 
judgment could not have been entered in view of the fact 
that the offer was not filed with the court. The application 
for a writ of mandamus is denied, with $10 costs. Settle 
order on notice. 



WHITE V. GIBSON. 

Supreme Court, New York County, Special Term, Decem- 
ber, 1908. 

Judgment— Meaning thereof —Pleading!. 

Under the authority of Section 547 of the Code of Civil Procedure 
the Court may give either party judgment upon the pleadings 
after issue has been joined, when a motion therefor is properly 
made. 

The word "judgment^ in this connection means either interlocutory 
or final as the circumstances may warrant. 

Motion for judgment on the pleadings under the author- 
ity of section 547 of the Code of Civil Procedure. Motion 
granted. 

Everts, Choate & Sherman, Thomas T. Sherman (of coun- 
sel), for plaintiff. 

Wollman & WoUman, Achilles H. Kohn (of counsel), for 
defendant 
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Seabury, J. — ^The plaintiff moves for judgment on the 
pleadings. This motion is made in an action to foreclose 
two mortgages. The amended complaint sets forth the 
making and delivery of the bonds and mortgages, the re- 
cording of the mortgages, the release by the plaintiff of 
certain parts of the mortgaged premises, the fact that the 
plaintiff has been obliged to pay certain taxes and assess- 
ments to preserve his liens, and alleges that the defendants, 
other than the mortgagors, have subsequent interests, sub- 
ject and subordinate to the plaintiff's mortgages, and de- 
mands judgment of foreclosure and sale. Two infant de- 
fendants have answered, by their guardian ad litem, claim- 
ing such interests in the premises as they are entitled to and 
submitting their rights and interests in the matter in ques- 
tion to the protection of the court. All of the other defend- 
ants are in default, except the Hamilton National Bank of 
Chicago. The Hamilton National Bank of Chicago has put 
in an answer. In this answer it alleges "that it has no 
knowledge or information sufficient to form a belief as to 
the truth of any of the allegations contained in the articles 
of said amended complaint marked i, 2, 3, 4, 5, 6, 7 and 8." 
The answer contains a similar allegation as to the loth, nth, 
I2th, 13th, 14th, isth, i6th, 17th, i8th 19th and 20th para- 
graphs of the amended complaint. These attempted denials 
are insufficient to raise an issue. In Jurgens v. Wichmann 
(124 App. Div., 131) Mr. Justice Gaynor pointed out, with 
his usual clearness, the respects in which similar allegations 
were defective and characterized them as "too slovenly and 
loose." That criticism applies with full force to the answer 
now under consideration. The answer of this defendant, as 
an alleged defense to the cause of action set out in the 
amended complaint and as a counterclaim against the other 
defendants, pleads that the Hamilton National Bank of 
Chicago is the owner of a subsequent mortgage upon the 
premises. This plea is no defense to the plaintiff's right 
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to foreclose his prior mortgage. As a second alleged de- 
fense this defendant pleads that there is another action now 
pending in this court in which it is the plaintiff and in 
which the other defendants in this action are defendants. 
The plaintiff brings the present action in his individual ca- 
pacity» and in the action in which this defendant is plain- 
tiff he is not made a party in his individual capacity. In 
that action this plaintiff is joined as a defendant merely in 
a representative capacity as trustee. The other action which 
this defendant alleges is now pending could not affect this 
plaintiff personally, and a judgment rendered in that ac- 
tion would not be conclusive upon him in the capacity in 
which he brings this action (Leonard v. Pierce, 182 N. Y., 
431). This other action, which this defendant alleges is 
now pending, is based entirely upon its alleged junior lien 
and cannot, under any aspect of the case, constitute a de- 
fense against the plaintiff's prior right, pleaded in his amend- 
ed complaint. 

Upon the pleadings as they stand the plaintiff is entitled 
to judgment, and section 547 of the Code of Civil Procedure 
is stifficient warrant for awarding such judgment. That 
section provides that: "If either party is entitled to judg- 
ment upon the pleadings the court may, at any time after 
issue joined, give judgment accordingly." This section 
was added to the Code by chapter 166 of the Laws of 1908. 
In 1870 the Court of Appeals sustained the order of the 
Special Term granting "judgment upon the pleadings," 
although at that time there was no specific statutory au- 
thority for such an order (The People v. Northern R. R., 42. 
N. Y., 217, 233). Section 547 of the Code, as enacted in 
1908, is specific authority for the practice which, without 
such authority, the Court of Appeals sanctioned in 1870. 
The section, in its present form, is remedial in its nature, 
and I think should be given liberal construction. It was 
designed to prevent the delay incident to the trial of an issue 
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of law raised by a demurrer or a motion upon the pleadings 
at the trial. This section authorizes the court to award 
"judgment upon the pleadings" and the "judgment" referred 
to in this section may be either interlocutory or final judg- 
ment. The former Code of Procedure (section 245) de- 
fined a judgment as "the final determination of the rights 
of the parties in the action," but the present Code (section 
1200) provides that "a judgment is either interlocutory or 
the final determination of the rights of the parties in the 
action." The original definition of a final judgment is still 
preserved in section 1200 of the Code of Civil Procedure, 
but the present Code contains no statutory definition of an 
interlocutory judgment. The failure of the present Code 
to define an interlocutory judgment is immaterial, as it de- 
clares that a judgment is either interlocutory or final. "An 
interlocutory judgment is an intermediate or incomplete 
judgment, where the rights of the parties are settled, but 
something remains to be done. As when there is an ac- 
counting to be had, a question of damages to be ascertained, 
or a reference required to determine the amount of rent 
due for use and occupation" (Cambridge Valley Nat'l Bank 
v. Lynch, 76 N. Y., 514, 516). In providing that when a 
party "is entitled to judgment" the court may "give judg- 
ment accordingly," section 547 obviously contemplates that 
the court shall award such a judgment as either party is 
entitled to, under the pleadings, whether the judgment be 
interlocutory or final. The appropriate relief to which the 
plaintiff is entitled, und^r the pleadings now under ccm- 
sideration, is an interlocutory judgment appointing a referee 
to take proof of the facts, examine the plaintiff or his agent 
as to any payments that may have been made and to com- 
pute the amount due. The motion for such a judgment is, 
therefore, granted. Settle order on notice. 
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SUTLIFFE V. CITY OF NEW YORIC 

Supreme Court, New York County, Trial Term, December, 

1908. * 

Civil SexTioe— Semoral from position— Salary— Bight of recorary. 

A person who has passed a civil service examination, been appointed 
to a position with the City of New York and held same until a 
summary removal, can recover the amount of salary lost by such 
removal 

Action against the City of New York for loss of salary 
due to a summary removal from a position held under the 
municipal civil service. Judgment for plaintiff. 

Spencer, Ordway & Wierun, for plaintiff 

Francis K. Pendleton, for defendant. 

Dayton, J. — ^The plaintiff sues to recover salary at the 
rate of $2,000 per year from January 21, 1904, to July 30, 
1907, with interest, for which claim judgment was directed 
The undisputed facts are briefly as follows : Plaintiff, hav- 
ing passed the necessary competitive examination, as pro- 
vided by the civil service, regulations, was on March i, 1901, 
appointed clerk of the park board, in the department ot 
parks, at a salary of $2,000 per annum, payable monthly. 
This position was at all the times mentioned in the complaint 
in the classified municipal civil service of the City of New 
York, being classified as a sixth-grade clerkship, approxi- 
mately the highest g^ade for clerks in that service. On 
August 6, 1903, the plaintiff's duties, theretofore largely 
clerical, were defined by an amendment to the by-laws of 
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the park board adopted that day, which read as follows: 
"Article 2, section i. — Officers. The officers of the board 
shall be: i. President. 2. Secretary. 3. Assistant sec- 
retary. 4. Landscape architect. 5. Clerk. There shall 
also be such other employees as the board may determine. 
* * * * Section 6. The clerk shall assist the sec- 
retary in the general work of the board, and in the absence 
of the secretary and assistant secretary shall be the acting 
assistant secretary and perform the duties prescribed in 
Article 2, section 4, for the assistant secretary in the absence 
of the secretary; he shall also perform such other duties as 
may be required of him by the board." Article 2, section 4, 
of the by-laws as then in force was as follows: "Section 4. 
The assistant secretary shall assist the secretary in the gen- 
eral work of the board, and in the absence of the latter shall 
act in his stead. It shall also be his duty to perform the 
work incidental to the awarding and execution of con- 
tracts, and he shall perform such other duties as may be re- 
quired of him by the board." The plaintiff continued to occupy 
the position thus described until January 21, 1904, when he 
was summarily removed by a resolution abolishing the said 
position. No charges having been made against him he 
commenced mandamus proceedings against the park board 
to compel his reinstatement, and such proceedings were 
thereafter had that upon July 29, 1907, pursuant to a final 
order of the Appellate Division, he was duly reinstated in 
his said position, and reassigned to the performance of the 
duties connected therewith. He accepted reinstatement, en- 
tered upon the performance of the duties and resigned his 
position on July 30, 1907. It is conceded that during the 
entire period in which he was deprived of his position he 
was elsewhere employed at a salary at all times equal to the 
$2,000 a year which he received as said clerk to the park 
board, and for at least a part of the time somewhat in ex- 
cess of that amount. It is the city's principal contention 
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that the plaintiff was not such an officer of the municipality 
as should entitle him to claim the amount of his salary as 
an incident to the office under the well-settled rule. And 
much emphasis is placed upon the fact that the record contains 
no proof that plaintiff took an oath of office. For the pur- 
poses of this trial I deem this question to be immaterial. 
The plaintiff is suing the city for salary alleged to be due 
him by virtue of his incumbency of a certain position, to 
which he was duly appointed after having passed a competi- 
tive civil service examination, from which he was wrong- 
fully removed and to which he was duly reinstated. In his 
complaint he describes the position as "Clerk of the Park 
Board in the Department of Parks of the City of New 
York." The allegation contained in the third paragraph 
of the complaint, to the effect that by the passage of a cer- 
tain resolution the position became a public office, is a con- 
clusion, and is therefore negligible. The complaint con- 
tains no other reference to the word "office." After reciting 
the facts connected with the plaintiff's appointment, removal, 
the mandamus proceedings and the reinstatement, the com- 
plaint alleges in the ninth paragraph that "no part of the 
salary of plaintiff's said position" accruing during the period 
of ouster has been paid, and that there is now due the sum 
demanded, &c. Upon this complaint, if the city is indebted 
to the plaintiff for the salary mentioned, he may recover. 
And it makes no difference whether he may be technically 
termed an "officer" within the strict closeness of definition 
which has at times been found requisite to describe that con- 
dition of employment. That the city is indebted to the 
plaintiff for the salary wrongfully withheld seems to me 
to be beyond successful dispute. The plaintiff held a posi- 
tion to which he had been duly appointed after a civil ser- 
vice examination, in accordance with the civil service regu- 
lations, at a fixed annual salary of $2,000, payable monthly. 
He could not be removed by the board which appointed 
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him except upon charges and after a hearing. In other 
words, his tenure was practically for life, upon good be- 
havior. His duties, though largely clerical, included at 
times important and responsible services in which he was 
required to and did exercise some of the functions of both 
the secretary and assistant secretary of the board in their 
respective absence. The rule was well stated by Mr. Jus- 
tice Rumsey in the case of O'Hara v. City of N. Y. (46 
A. D., at p. 522) : *The plaintiff was not a simple em- 
ployee, holding his place at the will of the person who em- 
ployed him, but his right to his place was regulated by stat- 
ute, and his time of service was also regulated in the same 
way. * ♦ * The nature of his duties is not par- 
ticularly important. The case turns upon the right which 
the plaintiff had to the position to which he was appointed, 
and so long as the right to the position existed we think the 
rule should be applied which has come to be recognized in 
cases of this kind, that the right to the salary is an inci- 
dent of the position from which one is irremovable, and a$ 
long as the position exists the right to the salary remains," 
(aff'd 167 N. Y., on prevailing opinion below ; see Martin v. 
City of N. Y., 82 A. D., 35, and cases there cited ; aff*d 176 
N. Y., 371). The reasoning of this opinion is particularly 
applicable to the case under consideration. The city con- 
tends, however, that because the plaintiff has earned an 
amount equstl to his salary during the period when he was 
deprived of his position the city is entitled to offset such 
earnings and plaintiff may not recover. Had the park 
board appointed a clerk in the place of the plaintiff and paid 
him the salary which the position carried plaintiff would 
have had to content himself with an action for money had 
and received against the wrongful incumbent up to the 
time of reinstatement (Martin v. City of N. Y., supra). 
Such, however, was not the case, and the plaintiff being with- 
in the rule which attaches the salary to the position from 
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which (unless upon charges and a hearing) he was irre- 
movable so long as that position existed (as has been shown 
above), the salary belongs to him as an incident, and 
he may sue for it, and recover the full amount withheld 
(Fitzsimmons v. City of B'klyn, 102 N. Y., 538). It is ar- 
gued in behalf of the city that this judgment mulcts the city 
in damages, since plaintiff has suffered no financial loss by 
reason of his wrongful removal. If this contention can be 
successfully asserted the adjudged violation of law by the 
park board becomes of no consequence. If this be so, clerks 
entitled to the observation of civil service laws, rules and 
regulations may 5e improperly deprived of the benefits and 
protection thereof without substantial recourse unless they 
remain idle pending the ascertainment of their rights; while 
if they obtain equal compensation pending reinstatement and 
which can be offset an inducement is offered to officials to 
offend in this regard. Gutheil v City of N. Y. ( 1 19 A. D., 
20), cited by defendant, does not seem to contravene plain- 
tiff's right to recover his salary for the period during which 
he was wrongfully prevented from performing his duties, 
notwithstanding his private earnings (see also Re McVay, 
Mr. Justice Scott, and Re Watterson, Mr. Justice MacLean, 
not reported). If the taxpayers must suffer it is because of 
the wrongful acts of those whom, directly or indirectly, they 
have put in authority, whose duty toward the public service 
is governed by statute in this and similar cases. Motion for 
new trial denied. Exception to defendant. Thirty days' 
stay of execution after entry of judgment. Sixty days to 
make case on appeal. 
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PATTI V. UNITED SURETY COMPANY. 

City Court of the City of New York, Special Term, Decem- 
ber, 1908. 

Bond--Siirety company— Benefit— ConstitntioiiAlity of act 

A surety company, which has voluntarily given a bond a^ provided 
by Chapter 185 of the Laws of 1907, cannot raise the question of 
the validity of the act permitting the giving of the bond as a party 
discriminated against, and is further estopped therefrom by having 
received the benefits of the statute. 

An action against a surety company on its bond given to 
one who took certain moneys of plaintiff. Demurrer to 
the answer. Demurrer sustained. 

Achille /. Oishei, for demurrant. 

Blumensteil & Blumensteil, opposed. 

GkxEEN, J — ^This action is brought by the plaintiff against 
the defendant, a surety company, upon a bond given by the 
said defendant as surety for one Antonio Crisafi, who con- 
ducted a steamship ticket agency in the City of New York. 
The action is brought to recover damages sustained by the 
plaintiff by reason of his having deposited certain money 
with Antonio Crisafi for transmission to foreign, countries 
and which he failed to do. The defendant gave a bond as 
surety for said Antonio Crisafi in the sum of $15,000 to the 
People of the State of New York, conditioned that Antonio 
Crisafi should faithfully and diligently hold and transmit 
any and all moneys or the equivalent thereof which should 
be delivered to him for transmission to foreign countries. 
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The law requiring Antonio Crisafi to g^ve such a bond was 
chapter 185 of the Laws of 1907, and that act provided that 
an action might be brought upon said bond by any person 
aggrieved. The defendant answered the complaint and al- 
leged that the law under which the bond was executed and 
delivered is unconstitutional, and thus rendering the said 
bond void and of no effect. The answer also alleged two 
separate defenses : First, that the plaintiff's complaint does 
not state facts sufficient to constitute a cause of action ; and, 
second, that the bond is void by reason of the unconstitu- 
tionality of the statute in question which provided for the 
bond. The plaintiff demurred to the separate defenses and 
to the new matter alleged in paragraph two of the answer 
on the ground that they are insufficient in law upon the 
face thereof, and the questions are now presented, arising 
upon the demurrer, as to the sufficiency of the answer, the 
sufficiency of the complaint, the constitutionality of the act 
aiider which the bond was given, and also the right of the 
defendant to set up the unconstitutionality of the act as a 
bar to the action upon the bond. About the same time 
that these questions were presented to this court for its con- 
sideration similar questions as involved upon this demurrer 
were presented to one of the learned justices of the Su- 
preme court. The pleadings, counsel and questions of law were 
identical with the case at bar, and the only difference was 
that the plaintiffs in the Supreme Court action were assign- 
ees of a number of claims, while the defendant was the 
same. On the i8th day of December, 1908, the learned 
justice handed down a decision (2, N. Y. C. C. D., 53) 
and the opinion upon which so clearly and succinctly set 
forth the issues involved for consideration that I present 
the same verbatim as follows : "Benvegna v. U. S. Surety 
Co. ; Musco v. U. S. Surety Co. — ^This is an action brought 
fay an assignee of a number of claims against the defend- 
ant, a surety company in the City of New York, upon a 
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bond given by the defendant for a so-called steamship 
ticket agent, its principal, pursuant to chapter 185 of the 
Laws of 1907. This statute provided that all corporations, 
firms and persons engaged in the selling of steamship or 
railroad tickets for transportation to or from foreign coun- 
tries who, in connection with said business, carry on the 
; business of receiving deposits of money for the purpose of 
transmitting the same or the equivalent thereof to foreign 
countries, shall before entering into said business execute a 
bond to the People of the State of New York in the sum 
of $15,000, conditioned for the faithful holding and trans- 
mission of any money delivered to it for such purpose. 
The act further provided that suit to recover thereon might 
be brought by any person aggrieved. The defendant inter- 
poses two affirmative defenses, to which the plaintiff has 
demurred for insufficiency. The first affirmative defense 
alleges that the statute pursuant to which the bond was exe- 
cuted is unconstitutional and class legislation, and that all 
proceedings and acts thereunder are void, and any bonds 
given thereunder are null and of no effect. The second 
affirmative defense alleges 'that the plaintiff's complaint 
herein iocs not state facts sufficient to constitute a cause 
of action/ Both of these defenses are mere conclusions of 
law and wholly insufficient. The constitutionality of a 
statute upon which a claim is based may be raised by a de- 
murrer to the complaint or a general denial, preferably the 
former in this case. Where, however, an answer is de- 
murred to for insufficiency the demurrer will be overruled, 
notwithstanding the infirmaties of the answer, if the com- 
plaint itself sets forth a cause of action (Holland v. Grote, 
56 Misc., 370; Court of Appeals opinion in same case, print- 
ed in the Law Journal, December 17, 1908). In my opinion 
the statute in question is unconstitutional by reason of the 
sixth section thereof, which excludes steamship companies 
or their authorized agents from the operation thereof. This 
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is an arbitrary discrimination in violation of the equal pro- 
tection of the laws guaranteed by the Constitution (People 
ex rel. Farrington v. Mensching, 187 N. Y., 8; People ex 
rel. Armstrong v. Warden, 183 N. Y., 224). The statute 
being unconstitutional and void, the bond furnished under 
it necessarily falls (Vose v. Cockcroft, 44 N. Y., 415). De- 
murrer overruled, with costs." An examination of the stat- 
ute in question, and particularly of the sixth section thereof 
convinces me beyond possibility of argument to the contrary 
that the statute is unconstitutional by reason of its arbi- 
trary discrimination in favor of steamship companies and 
their authorized agents, in violation of the constitutional 
guarantees to individuals of the equal protection of the 
laws, and to that extent I entirely agree with the opinion 
of that most learned justice. The concluding sentence of 
his opinion, however, to wit, "the statute being unconsti- 
tutional and void, the bond furnished under it necessarily 
falls (Vose v. Cockcroft, 44 N. Y., 415)," raises a most 
interesting and serious question of law, and my examination 
of the authorities upon the question involved compels me, 
however, with the greatest diffidence and respect, to disa- 
gree with his conclusion of law upon that important point. 
The plaintiff maintains, even though the act in question is 
unconstitutional, that the defendant is in no position to 
raise the question so as to test the constitutionality of the 
statute under which it gave the bond. He insists that the 
United Surety Company, the defendant, gave the bond in 
question voluntarily and without any coercion from the leg- 
islative authority; that the said surety company is not one 
of the parties or persons, firms or corporations mentioned 
in the act required to give the bond, and cannot be consid- 
ered as any party discriminated against or affected by the 
provisions of the act. It is well settled (and to this propo- 
sition of law counsel for the defendant agree, as evinced by 
a perusal of pages 14 and 15 of their elaborate brief), and 
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it is now a firmly established principle of law, that no one 
can be allowed to attack a statute as unconstitutional who 
has no interest in it and who is not affected by its provisions 
(Red River Valley Nat. Bank v. Craig, i8i U. S., 548; 
Wiley V. Snikler, 179 U. S., 58; United States v. Moriarty, 
106 Fed. Rep., 886; People v. B'klyn, F. & C. I. R. R., 89 
N. Y., 75-93; Cyclopedia of Law and Procedure, vol. 8, 787; 
People ex rel. Henry v. Folks, 89 App. Div., 171-179-180)/ 
For the constitutional inhibition against the taking of pri- 
vate property without due process of law and all constitu- 
tional guarantees of equal rights and privileges are for the 
benefit of those persons only whose rights are affected 
and cannot be taken advantage of by any other person 
(Cyclopedia of Law and Procedure, vol. 8, 788; People v. 
Turner, 49 Hun, 466). It has equally been established as 
a principle of law that a denial of equal rights and privileges 
by discriminatory legislation can be pleaded only by those 
who can show that they belong to the class discriminated 
against. It has been held in numerous cases, and the rule 
applies to all cases affecting civil rights of every kind and to 
all cases in which property rights are affected (Cyclopedia of 
Law and Procedure, vol. 8, 791 ; Kansas City v. Union 
Pacific R. R., 59 Kansas, 427; 52 L. R. A., 321). In the 
case of Red River Nat. Bank v. Craig ( 181 U. S., 548) Jus- 
tice Peckham, in affirming the principle above, said (p. 558) : 
"One who does not belong to the class that might be injured 
by the statute cannot raise the question of its validity (Su- 
pervisors V. Stanley, 105 U. S., 305 ; Clark v. Kansas City, 
176 U. S., 114-118; Sapusas v. Bell, 180 U. S., 276-283)." 
And in Cooley's Constitutional Limitations (p. 323) the 
subject is treated in the following language: "Nor will a 
court listen to an objection made to the constitutionality of 
an act by a party whose rights it does not affect and who 
has, therefore, no interest in defeating it. * * * The 
statute is assumed to be valid until some one complains 
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whose right it invades. Respect for the Legislature^ there- 
fore, concurs with well established principles of law in the 
conclusion that such an act is not void, but voidable only, 
and it follows as a necessary legal inference over this posi- 
tion that this ground of avoidance can be taken advantage 
of by those only who have a right to question the validity of 
the act and not by strangers. To this extent only is it nec- 
essary to go in order to secure and protect the rights of 
all persons against the unwarranted exercise of legislative 
power, and to this extent only, therefore, are courts of jus- 
tice called upon to interpose. A statute is assumed to be 
valid until some one complains whose rights it invades. 
(Cooley on G)nst. Lim., 163, cited 89 N. Y., 93). It is 
the duty of the court to determine a constitutional question 
only when it is directly and necessarily involved in the 
issue to be determined. It is only when some person at- 
tempts to resist the operation of an act claimed by him to 
be unconstitutional and calls in the aid of the judicial power 
to pronounce it void as to him, his property or his rights, 
that the objection of unconstitutionality can be presented 
and sustained" (People, &c., v. B'klyn & C. I. R. R., 89 N. 
Y., 76-93). This now brings up the question, the important 
question, whether or not the defendant company is a person 
discriminated against and whether it has the right to set 
up as a shield or defense to its solemn contract under seal 
the unconstitutionality of the statute under the provisions 
of which the defendant's principal was the one against 
whom the discrimination was directed. Section 2 of the 
act in question provided that "said bond shall be exeaited 
by said corporation, firm or persons as principal, with at 
least two good and sufficient sureties, who shall be responsi- 
ble and owners of real estate within the State of New York. 
The bond shall not be accepted unless approved by the comp- 
troller, and upon such approval it shall be filed in his office. 
The bond of a surety company may be received, if approved 
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(w aforesaid, or cash may be accepted in lieu of surety." 
It will be observed that the principal had three ways in 
which to comply with the statute. He could furnish the 
security (i) by giving as sureties owners of real estate, or 
(2) he tould deposit cash, or (3) he could give the bond of 
a surety company. There is nothing mandatory about the 
character of the surety except that it should be sufficient 
and approved. A surety company was not named in the 
statute as a class whose bond alone would be accepted, and 
the surety company was under no legal or moral obligation 
to accept the risk except of its own free will, and it had the 
absolute right to refuse to execute the bond if it did not wish 
to do so; so that it is clear that as to this particular defend- 
ant its act was entirely voluntary and not required by the 
statute, the language of which was that "the bond of a surety 
company may be received, if approved," and that provision 
was for the benefit of the defendant if it sought to avail itself 
of the opportunity presented for earning the premium on 
such a bond. The reasons for the enactment of the statute 
in question are manifest to those familiar with conditions 
existing in the large cities of our State, and were a statute 
enacted with the sixth provision of the act in question elim- 
inated, thus avoiding the discrimination complained of, it 
would prove an exceedingly salutary enactment and of be- 
neficent and immeasurable good. Thousands of poor im- 
migrants whose all lie in the savings they desire to transmit 
by the companies and agents affected by an act of the char- 
acter now in question have found themselves, after years of 
toil, left naked by the knavery of those to whom they in- 
trusted their hoard. Many of their dependent ones at home, 
living thousands of miles across the ocean, have waited and 
waited in vain for the remission of funds which would have 
brought chieer and comfort to them, only to learn that irre- 
sponsible and unscrupulous agents have taken the funds for 
transmission and absconded with the fruits of labor earned 
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by the sweat of the brow. It was such a class of agents as 
this that the proposed enactment was sought to affect; and 
can this defendant now, after its principal has defaulted in 
paying the money delivered to him and after having receiveo 
the benefits from its principal in the shape of premiums foi 
the bond, decline to bear the burdens resultant from it5- 
voluntary act? The idea is repugnant to the sense of faii 
dealing, good faith and honesty of business principles, and 
it is repugnant to justice as well. Another question presents 
itself as to whether the defendant has not waived its right, 
assuming it has a right, to question the constitutionality ot 
the statute. As counsel for the plaintiff aptly puts it : "Con 
ceding, for the sake of argument, that the defendant United 
Surety Company, would have the right ordinarily to ques- 
tion the unconstutionality of the act, it will be deemed to 
have waived any such right by voluntarily coming under its 
provisions and submitting to it by doing the very thing 
which the act directs to be done. The United Surety Com- 
pany has executed a bond under the provisions of the act 
which it is now seeking to have declared unconstitutional 
It has accepted the benefits, inasmuch as it has obtained 
remuneration for the giving of the bond on behalf of one 
of the persons directed by the act to procure the bond. It 
has entered into a contract by giving a bond. To allow 
the United Surety Company to escape from its contract 
(bond) would be to deny the very principles of contractual 
relationship. Can it be said that they may perceive an act 
unconstitutional, enter into the benefits of its provisions, 
and then when sued under their obligation be heard to say 
the Legislature had no power to pass the statute and it is 
unconstitutional?" It is well settled that a person may by 
his acts or omission to act waive a right which he might 
otherwise have under the provisions of the Constitution 
(Pierce v. Somersett R. R., 171 U. S., 641; Vose v. Cock- 
croft, 44 N. Y., 415). It has been held that a waiver of a 
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institutional provision precludes the party waiving it from 
after claiming protection under it, even though it was adopt- 
ed solely for his benefit, and such a waiver is binding as to 
both the past and future transactions (Lee v. Tillottson, 
24 Wend., N. Y., 337; Baker v. Bremen, 6 Hill, 47; New 
York V. Man. R'y, 143 N. Y., i ). And in the case of people 
^ Murray (5 Hill, 468) the court held that where parties 
%ere authorized by statute to erect a dam across a river 
provided that they should first execute a bond to the People, 
oonditioned to pay such damages as each and every person 
Slight sustain in consequence of the erection of the dam, 
the damages to be assessed by a justice of the peace, and 
where the dam was erected and damages assessed, as provid- 
ed by the statute, it was held in an action on the bond to 
recover those damages that the party erecting the same 
and WHO had received the benefit of the statute was precluded 
by his action from contesting its validity and could not 
msist upon his right to a common-law trial by jury, and that 
the defendants, having acted under the statute by building 
the dam, were not at Jiberty to question the constitutionality 
of the provision relating to the mode of assessing the dam- 
ages. And the Court of Appeals upon the question of waiv- 
er has said : "The question is whether, by virtue of these 
various actions of defendant and its predecessors, together 
with the acceptance of subsequent legislation on the subject, 
based upon the assumed validity of the Act of 1868, there 
has not been a waiver of the defense that the act was uncon- 
stitutional. Persons, or corporations even, may waive 
in some matters, and upon some occasions a constitutional or 
statutory provision in their favor (Embury v. Conner, 3 
N. Y., 511; in re application of Cooper, 93 id., 507-512; In 
re petition of Railroad Co., 98 id., 447-453; Sentenis v. 
Ladow, 140 id., 463-466). In the last cited case it is said: 
*A party may waive a rule of law or a statute, or even a con- 
stitutional provision, enacted for his benefit or protection 
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where it is exclusively a matter of private and no considera- 
tions of public morals are involved, and having once done 
so be cannot subesquently invoke its protection/ Although 
the provision as to a local act containing but one subject, 
which shall be expressed in its title, is of a public nature 
and was placed in the Constitution for the purpose of pre- 
venting surprises as to the object and purpose of any pro- 
posed legislation, yet when an act has been so passed and 
its enactments bear upon the private rights of an individual 
the constitutional provision then becomes as to him one 
which is, within the meaning of the expression, enacted 
for his benefit, and it is then a matter which such individual 
may, as to his private rights, waive the benefit of and con- 
sent to perform or submit to the requirements of the ad 
the same as if the constitutional provision had not been vio- 
lated. And when once such waiver has been made and such 
consent been given the party so waiving and consenting is 
forever concluded thereby. Especially should this be so 
where the party takes benefits granted by the act" (New 
York V. Man. RV, 143 N. Y., at p. 26) . Where parties have 
accepted and received the benefits of acts unconstitutional 
or alleged to have been unconstitutional the courts have held 
them estopped to claim or set up the unconstitutionality of the 
act in question. The case of Mayor, &c., v. Gorman was 
an action brought against the defendant as the legal repre- 
sentative of a former sheriff of the County of New York 
to recover certain moneys alleged to be due the city of New 
York from the sheriff while he was acting in that capacity, 
and the defense interposed was that the statute under which 
he received the fees was unconstitutional. The court said: 
"And now his executrix makes the extraordinary claim that 
the act under which her decedent administered his office, 
received his statutory salary, paid over the fees to the 
comptroller and received back one half of them was uncon- 
stitutional, and that as a legal consequence she not only can 
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retain the fees which were not turned into the city treasury, 
but can actually recover back from the city all those that 
were. Even if the act were invalid, neither the officer nor 
his sureties, nor his or their representatives, would under 
the circumstances be permitted to plead its invalidity. Hav- 
ing recovered the moneys in question under the act, the offi- 
cer would be estopped from claiming its unconstitutionality 
in order that he might retain them. He certainly could not 
tnjoy the benefits of the act and plead invalidity as to the 
duties. There is no case directly in point, doubtless, because 
no public officer has ever ventured to make such a claim. 
But the rule laid down in Supervisor v. Allen (99 N, Y., 
532) points with sufficient emphasis to the governing princi- 
ple. There it was said that a defendant who had received 
funds by virtue of an act which directed that they should be 
allowed to him for the benefit of his county could not set up 
the invalidity of the act under which he received the money 
and on that ground claim to retain it for himself as against 
the party for whose benefit he recovered it. This, as Judge 
Repallo said, is fundamental" (Mayor v. Gorman, 26 App. 
Div., 194). As a suppositious case in point, suppose Fer- 
rari, the defendant's principal for whom the defendant 
gave the bond, received the money from the plaintiff for 
transmission and failed to execute his contract, will anyone 
contend for a single moment that he could in an action for 
money had and received brought by the plaintiff against him 
set up the unconstitutionality of the act as a defense. I 
think not, even though he were the party discriminated 
against by the unconstitutional act. And the reason is ob- 
vious that he received the money and benefits and would be 
deemed to have waived the invalidity of the statute and 
would be estopped from setting it up as a defense. I have 
examined the cases submitted by defendant's counsel (Henry 
V. Daley, 17 Hun, 212; Gillespie v. Torrance, 25 N. Y., 306; 
Putnam v. Schuyler, 4 Hun, 166, and Lasher v. Williamson, 
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55 N. Y., 619), but I fail to see that they apply to the ques- 
tion at bar. They hold substantially that a surety cannot 
avail himself of an independent cause of action existing in 
£avor of his principal against the plaintiff as a defense or 
counterclaim, and that it is for the principal to determine 
what use he will make thereof, and that the surety has no 
control over him in this respect, and they have no application 
to the case before me. Reverting to the case of Vose and 
ano. V. Cockcroft and ano. (supra), and relying upon which 
authority the learned justice of the Supreme Court decided 
the case before him, I have examined that case fully. That 
case held that the provisions of the Revised Statutes for a 
special proceeding in rem against ships by attachment to 
enforce a lien for supplies furnished for the use thereof are 
unconstitutional and void as conflicting with the exclusive 
admiralty jurisdiction of the Federal court. In that case it 
was further held that ''in civil procedure the protection of 
any statutory or constitutional provision may be waived 
and a party may be estopped by his acts from denying the 
constitutionality of the law or proceeding. In an action 
upon a bond given to obtain the release of a vessel from 
attachment under the above provisions of the Revised Stat- 
utes, the defendant having entered into stipulations which 
by fair inference recognized the validity of the statute, and 
having failed to allege its unconstitutionality by answer on 
the trial, must be deemed to have waived that defense. And 
the bond being given under the provisions of the statute to 
procure release of the vessel is given in invitum (that is to 
say, compulsory), and the attachment being unconstitutional^ 
the bond is also void/' The judgment for plaintiflf in that 
case was affirmed by the Court of Appeals, upon the ground, 
however, that the answer did not set forth or allege the un- 
constitutionality of the act in question. In the case at bar 
it is true that the defense of unconstitutionality is fully set 
forth, but the distinguishing feature of the Vose case 
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(supra) and the one before me is that in the Vose case the 
band was given by the defendant, a party interested and 
compelled by the law or act to do so, in order to procure 
release of the vessel, while in this case the bond was given 
voluntarily by a surety company, who was not in any way 
interested in the statute either by its terms or provisions. I 
am of the opinion, therefore, that the defendant company, 
not being a person discriminated against or affected by the 
statute, has no right to raise the question of its unconsti- 
tutionality, and I am also of the opinion that the defendant 
company having voluntarily given the bond and accepted 
the benefits of the statute has waived the right to question 
its constitutionality and is estopped therefrom even if it had 
the right to assert its invalidity. Therefore, after a careful 
examination of the law applicable to this case, I have arrived 
at the conclusion that the defenses set up in the answer 
are insufficient in law. I am of the opinion that the ccmi- 
plaint herein sets forth a good cause of action against the 
defendant, and I therefore decide that the demurrer to the 
second paragraph of the answer and to the separate defenses 
therein should be, and is, sustained, with costs to abide the 
event and with leave* to defendant to plead anew if it be so 
advised within six days after the entry of a decision and an 
interlocutory judgment hereon. 
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JANE D. BRINKERHOFF ON Behalf of Herself, etc., 
V. MARY E. TIERNAN as Executrix, etc. 

Supreme Court, Kings County, Special Term, December, 

1908. 

Will— Action to determine validity — Suit for benefit of other 

interested parties — ^Demurrer. 

Where an action has been instituted under section 2653a of the Code 
of Civil Procedure to determine the validity of a will, section 
448 of the Code of Civil Procedure, which provides that one person 
may institute a suit for the benefit of others having a common 
interest, does not apply. 

If the plaintiff is ignorant of any necessary party to the action, she 
must proceed under authority of section 451 of the Code of Gvil 
Procedure. The complaint in such action must set forth the facts 
as to the probate of the will and qualification of the executrix. 

If this^ be not done such complaint is demurrable. 

An action brought under the authority of section 2653a 
of the Code of Civil Procedure to determine the validity 
of a will. Demurrer to complaint sustained. 

J Corbett & Stern, for plaintiff. 

James W. and Charles /. McDermott, for defendant. 

Carr, J. — In this action, which is brought under section 
2653a of the Code of Civil Procedure, the plaintiff, claim- 
ing to be one of the heirs at law and next of kin of Julia 
D?vid Brow", dcr^n^ied. seeks to obtain a judgment setting 
aside the probate of an alleged last will and testament of said 
decedent. The section of the Code in question provides as 
follows, in part : "Any person interested as devisee, legatee 
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or otherwise, in a will or codicil admitted to probate in this 
State, as provided by the Code of Civil Procedure, or any 
person interested as heir at law, next of kin or otherwise, in 
any estate, any portion of which is disposed of or affected, or 
any portion of which is attempted to be disposed of or affect- 
ed, by a will or codicil admitted to probate in this State, as 
provided by the Code of Civil Procedure, within two years 
prior to the passage of this act, or any heir at law or next of 
kin of the testator making such will, may cause the validity 
or invalidity of the probate thereof to be determined in an 
action in the Supreme Court of the county in which such pro- 
bate was had. All the devisees, legatees and heirs of the tes- 
tator and other interested persons, including the executor 
or administrator, must be parties to the action." In her 
complaint she describes herself as plaintiff, "on behalf of 
herself and all the others heirs at law and next of kin of 
Julia David Brown, deceased," and she alleges that the 
question involved in the action "is one of common and gen- 
eral interest to all the heirs at law and next of kin of Julia 
David Brown, deceased;" and, further, that "the heirs at 
law and next of kin are very numerous, and all of whom are 
non-residents of this State and the names of some of them 
are unknown to the plaintiff and cannot with due diligence 
be ascertained by her, and therefore it is impracticable to 
bring them all before the court ;" then, in a subsequent alle- 
gation of the complaint, she names some eight persons as 
being among the heirs at law and next of kin of the decedent. 
None of these eight persons is made a party plaintiff or de- 
fendant by name. 

The defendant demurs to the complaint on the ground that 
the plaintiff has no legal capacity to sue for the various heirs 
at law anci next of kin of the decedent, Julia David Brown ; 
and on the further ground there appears to be a defect of 
parties defendant by reason of the failure of the plaintiff to 
join as party defendants to the action the heirs at law and 
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next of kin of the decedent whom she names in her com- 
plaint The complaint is further demurred to on the ground 
that it fails to state facts sufficient to constitute a cause of 
action against the defendant. The question of her legal 
capacity to sue in the form in which she maintains her ac- 
tion and that of the defect of party defendant are practically 
but one question under different aspects of presentation. 

This form of action under 2653a of the Code is entirely 
new and statutory. It is not in equity, but at law (Wallace 
V. Payne, 9 A. D., 34; Carolan v. O'Donnell, 105 A. D., 577). 
Its evident purpose is to gather together in one forum all the 
persons interested either in the probate or the contest of the 
last will of the decedent, and to obtain a judgment finally 
concluding all mankind either for or against the will (Lewis 
V. Gx>k, 150 N. Y., 163; Long v. Rodgers, 79 Hun, 441). 
The section in question provides by most direct language that 
every person having an interest in or against the probate of 
the will must be made a party before the court. 

The first question, then, arising upon the demurrer is 
whether or not the plaintiff can maintain this action under 
her pleading for the benefit of all the heirs at law and next 
of kin d? said decedent. To justify her position she relies 
upon the language of section 448 of the Code of Civil Pro- 
cedure, where it is provided as follows: "And where the 
question is one of a common or general interest of many per- 
sons, or where the persons who might be made parties are 
very numerous and it may be impracticable to bring them 
all before the court, one or more may sue or defend for the 
benefit of all." By the allegations of her complaint she seeks 
to bring herself within the scope of the provisions just 
quoted. No doubt she and all the other heirs and next of 
Idn of the decedent have a common or general interest in pro- 
curing a judgment setting aside the will of the decedent. I 
do not think that the complaint shows that the parties are 
so numerous as to render it impracticable to bring them be- 
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fore the court. If, however, the plaintiff can sue as one 
having a common- interest with others, the latter question 
becomes unimportant, as it has been held frequently that 
where the interest is common or general the number of par- 
ties so circumstanced is immaterial to the right of the plain- 
tiff to sue for himself and those having a common interest. 
Section 448 of the Code is but a re-enactment of section 1 19 
of the old Code, which in turn was, so far as the matter be- 
fore quoted is concerned, but a statutory adoption and dec- 
laration of a rule well established in courts of equity for 
many years before the adoption of any Code practice. The 
question arises at once whether it was the intent of the Legis- 
lature to do anything further than to continue in statute 
form the pre-existing rules of courts of equity. Innum- 
erable cases may be found in this State where actions have 
been maintained by one plaintiff for the benefit of himself 
and others having a common interest since the adoption of 
section 119 of the old Code. This court has, with some con- 
siderable labor, examined a very large number of such cases 
as they appear in the reports, only to find that each of them 
was one seeking equitable relief and so disposed of on the 
equity side of the court. Whether the rule declared in sec- 
tion 448 prevails in an action at law does not appear to have 
been raised or decided heretofore in this State. Since the 
submission of the briefs of the respective counsel the court 
has had its attention called to the presentation of this ques- 
tion in 30 "Cyc," where reference is had to the question 
involved and citations of several authorities outside this 
State are made to the effect that the rule of the Code ap- 
plies as well to actions at law as in equity. 

I think, however, that the Legislature had a special pur- 
pose in enacting section 2653a. over forty years after the 
original enactment of section 448, and that the legislative 
purpose evidenced in section 26S3a would not be subserved 
by making all the provisions of section 448 applicable to 
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an action of this kind. There is no practical difficulty in 
making all the parties interested in an action of this kind 
actual parties to the controversy, either by joining them as 
plaintiffs with their consent or by making them defendants. ^ 
Such of them as can be named may be named, and such of 
them as are unknown by name to the plaintiff may be 
brought into court under section 451 of the Code of Civil 
Procedure by service of process. In that manner all per- 
sons interested may be made actual parties, as section 2653a 
seems to contemplate. 

When we go back to the practice formerly existing under 
the rules of chancery with regard to actions by one plaintiff 
for all others interested in common, we find that such prac- 
tice had definite limitations and restrictions calculated to 
protect the actual rights of the persons who were sued for 
without being made parties by name. Where one sued in 
equity for the benefit of himself and of all others in com- 
mon any of the other persons was at liberty to bring a similar 
action in his own name, notwithstanding the pendency of the 
former one. The judgment in either action was interlocu- 
tory, and after its entry in either action all the other actions 
were stayed, and all were compelled to come in before the 
court in the action in which the interlocutory judgment had 
been obtained and to establish and take their rights under 
it (Kerr v. Blodgett, 48 N. Y., 62; Brinckerhoff v. Bost- 
wick, 99 N. Y., 185; MacArdell v. Olcott, 62 A. D., 127). 

If the plaintiff thus suing on behalf of himself and others 
was defeated in the action, the judgment obtained therein 
operated as a bar against all the persons in whose behalf 
he sued, even though they were not before the court as ac- 
tual parties. It seems quite evident to me that the Legis- 
lature, in furnishing an entirely new form of action under 
section 2653a intended a form of remedy not in harmony 
with or in contemplation of the provision of section 448 of 
the Code of Civil Procedure, as quoted, and that the excep- 
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tion to the general rule as to making of the parties contem- 
plated by section 448 does not apply to an action of this 
kind. If the plaintiff can maintain this action for the benefit 
of others not named as parties, but who have a common 
interest with her in setting aside the will, then, while her 
success will inure to the benefit of such persons, her defeat, 
through ignorance, bad judgment or general inefficiency, 
would likewise forever bar the individuals whom she repre- 
sented in the action. I do not think that such a contingency 
was contemplated by the Legislature when it framed sec- 
tion 2653a of the Code of Civil Procedure. 

(2) This brings us to the consideration of the second 
question involved — whether the complaint states facts suffi- 
cient to constitute a cause of action against the defendant. 
The defendant is sued "as executrix of the estate of John 
Brown, deceased." The complaint alleges generally that 
John Brown, deceased, obtained the probate of the last will 
of his wife, Julia David Brown, and that John Brown was 
the sole legatee and devisee of said Julia David Brown in 
the will which was admitted to probate. It further alleges 
that the estate of said Julia David Brown consisted of real and 
personal property. It then alleges that said John Brown is 
now dead, and "that the defendant is the sole executrix of 
John Brown, deceased, who is named in said alleged will 
as the sole legatee and devisee of said Julia David Brown." 
There is no allegation in the complaint that said John Brown 
left any last will and testament which has been admitted 
to probate, nor, if so, that the defendant has been appointed 
and qualified as executrix of said will. She is simply de- 
scribed "as executrix of the estate of John Brown deceased." 
This is not a sufficient statement of fact against her; at most 
it is but a conclusion of law. If she were actually executrix 
of the will of John Brown, deceased, there is nothing in 
the complaint to show whether John Brown died intestate 
as to the real property which he received by devise from Julia 
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David Brown, nor whether he devised it himself, in turn ; nor 
does it appear whether Julia David Brown left an executor, 
nor whether anything has passed from her estate into the 
possession of the defendant. If the defendant was prop- 
erly shown to be the executrix of the will of John Brown, 
deceased, it might be presimied that she took by legal title 
under the will of John Brown whatever personal estate there 
was coming under the will of Julia David Brown; but it 
cannot be so assumed that the real estate of Julia David 
Brown came to this defendant under any hypothesis except 
by a devise under the will of John Brown, and nothing to 
that eflFect appears in the complaint. Even though the com- 
plaint were not demurrable on this ground, it is framed so 
inartistically that, as a matter of orderly pleading, it should 
be amended voluntarily by the plaintiff so as not to leave the 
court subject to a situation in which it might, on its own 
initiative, be compelled to bring in further defendants. 

I think, however, that the demurrer should be sustained 
on both grounds, with leave to amend on payment of costs. 



FAIRMONT ATHLETIC CLUB v, BINGHAM. 

Supreme Court, New York County, Special Term, December, 

1908. 

Police — ^Power to arrest on «iispicion— Misdemeanor. 

An application for an injunction to restrain the police from forcibly 
entering a private club without a warrant will be granted, as said 
police do not have the power to make an arrest for the commission 
of a misdemeanor without a warrant, if said act be not committed 
in their presence. 

A motion for an injunction pendente lite to restrain the 
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police from entering the plaintiff's premises on the suspicion 
that misdemeanors are or may be committed therein. Mo- 
tion granted. 

Maurice Deiches, for plaintiff. 

Francis K. Pendleton, for defendant. 

Seabury, J. — This is an application for an injunction 
pendente lite. The plaintiff is a corporation duly organized 
under the Membership Corporation Law of this State. The 
defendants are all members of the Police Department of the 
City of New York, and this action is brought against them 
in their individual and official capacity. The plaintiff main- 
tains club rooms at Nos. 251-253 East One Hundred and 
Thirty-seventh street, in the Borough of the Bronx. These 
rooms are kept open daily and are used by its members for 
general athletic purposes. Since its incorporation the plain- 
tiff has g^ven weekly entertainments at which sparring ex- 
hibitions take place. The plaintiff claims that only actual 
members of the club are permitted to be present at these ex- 
hibitions. The defendants dispute this and claim that an 
admission fee is charged at these sparring exhibitions, in 
violation of section 458 of the Penal Code. The plaintiff is 
a lawful organization which is not required by law to se- 
cure a license. It has considerable property and a large 
membership. The defendants have threatened to prevent 
the giving of sparring exhibitions at the club rooms of the 
plaintiff and assert the right to enter the plaintiff's premises 
and to remain therein in order to see to it that no sparring 
exhibition shall take place. The evidence in this case shows 
that the defendant Post, who is a captain of police, entered 
the plaintiff's premises with a squad of six policemen while 
a business meeting of the plaintiff was being held, and re- 
fused to leave or to withdraw his men when requested so 
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to do by officers of the plaintiff. At the time of this tres- 
pass no sparring exhibition was being given. The defend- 
ants threaten to repeat this trespass whenever, in their judg- 
ment, they think it necessary. The position of the defend- 
ants, briefly stated, is that it is their duty "to nip mischief 
in the bud," and that to this end they may without warrant 
enter with force the premises of the plaintiff and remain 
therein as long as they deem necessary to ascertain whether 
or not acts which they deem misdemeanors are being com- 
mitted or are likely to be committed. The question is pre- 
sented whether the police have the right to forcibly enter 
without a warrant a private club on suspicion that a mis- 
demeanor is being committed or may be committed. The 
mere asking of this question shows that it must be answered 
in the negative. The duty of police officers, like all other 
public servants, is fixed and defined by law, and when they 
act contrary to this duty they become wrongdoers and vio- 
lators of law. It is an essential characteristic of free gov- 
ernment that every official is himself subject to the law, and 
that none are above it. At common law and under the statute 
law of this state a police officer has no right to arrest without 
warrant in case misdemeanor was not committed or attempted 
in his presence ( 3 Cyc, 880; Code of Crim.Proc.,sec. 177). This 
rule has been declared by the courts so often that it seems in- 
credible that even the police can fail to comprehend it. In the 
very recent case of Stearns v. Titus (85 N. E. Rep., 1077) 
the Court of Appeals, speaking through Chief Judge Cullen, 
redeclared it in terms that leave no room for doubt. In 
that case the court said: "To justify an arrest without a 
warrant for the commission of that offense (misdemeanor) 
the crime must be actually committed or attempt be made 
to commit it in the presence of the officer. Reasonable sus- 
picion or probable cause to believe its commission is not 
sufficient. Even in the case of a felony, to justify an ar- 
rest without a warrant it is necessary to establish that a 
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felony has in fact been committed." If a police officer can- 
not without a warrant make an arrest for a misdemeanor 
unless it was committed or attempted to be committed in 
his presence, it follows a fortiori that he cannot break into 
private premises without a warrant to arrest for an alleged 
misdemeanor not committed or attempted in his presence. 
Police officers have no right to enter without a warrant upon 
private property, such as dwellings or club houses, because 
they suspect that misdemeanors are or may be committed 
therein, and section 315 of the Greater New York Charter 
has been held to give them no such right (People v. Sum- 
mers, 40 Misc., 384, 387). The law prescribes the action 
which may be taken by the police in order to prevent tiie 
conmiission of a crime that is threatened (Code of Crim. 
Proc, sees. 84-99) - "^^^ ^^^ ^^^^ ^^^ police suspect that a 
misdemeanor is being committed or may be committed gives 
them no right to enter a private dwelling or club to ascer- 
tain whether their suspicions are well founded. The police 
possess no such right of search. It would be difficult to 
imagine a more odious form of oppression than this so-called 
right to search private premises to ascertain whether crimes 
are being committed. In Huckle v. Money (2 Wilson's Re- 
ports, 205, 207) Lord Camden declared that "to invade a 
man's house by virtue of a nameless warrant in order to pro- 
cure evidence is worse than the Spanish Inquisition; a law 
under which no Englishman would wish to live an hour; it 
was a most daring public attack made upon the liberty of the 
subject." The act of the police in entering the club rooms 
of the plaintiff is without justification unless they can point 
to the law which sanctions it. If there is no such law, and 
none has or can be cited, then, as Lord Camden said, ''the 
silence of the books is an authority against the defendant" 
(Entick V. Carrington and Three Other King^s Messengers, 
19 Howell's State Trials, 1029, 1066). At common law the 
king had no right to enter without warrant the house of 
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his humblest subject on the mere suspicion that the subject 
had committed or was about to commit a crime (Entick v. 
Carrington and Three Other King's Messengers, supra). 
The governor of this State, in whom the chief executive 
power of the people is vested by the Constitution, has no 
such right. It seems, however, that in the opinion of these 
defendants the limitations which restrain the actions of kings 
and governors are but ropes of sand to a New York police- 
man. They seem to imagine that because they are police 
officials they are free from all constittttional restraint and 
have a commission which entitles them to rove at will into 
the private houses, clubs or places of business of citizens. 
It cannot be too often reiterated that they have no such 
right. The act of the defendant Post in forcibly enrering 
the club rooms of the plaintiff with a squad of policemen 
and without a warrant was an act in defiance of the law. 
There can be no question as to the illegal character of the 
acts committed by these defendants, and that they threaten 
to do again what they have done in the past. The question 
about which there is dispute is whether the court can re- 
strain these threatened acts by injunction. It has been ar- 
gued that Delaney v. Flood (183 N. Y., 323) denies this 
right to a court of equity. I do not so read the decision in 
that case, nor is that the interpretation which has been placed 
upon it by the courts, as will be seen by an examination of 
the cases cited below. The plaintiff in that case conducted 
a so-called 'TRaines Law Hotel," and in connection there- 
with maintained a saloon wherein liquors were sold under a 
liquor tax certificate duly issued to him. The decision seems 
to have been based upon the language of the statute, which 
specifically authorized police officers to enter upon such 
premises. In the case now under consideration an injunc- 
tion is necessary to prevent irreparable injury to the plain- 
tiflE. Neither an action for damages nor a criminal prose- 
cution of the defendants would afford the plaintiff adequate 



92 CURRENT COURT DECISIONS. 

Fairmont Athletic Club v, Bingham. 

relief. It would be quite impossible to estimate in an action 
at law the damages to a social club like the plaintiff by reason 
of it being forced to disband because of police oppression. 
Nor would a criminal prosecution of the defendants for the 
crime of oppression (Penal Code, sec. 556) protect the prop- 
erty rights of the plaintiff which are threatened with destruc- 
tion by these defendants. I do not assent to the proposition 
that in the face of such threatened irreparable injury the 
plaintiff should be turned out of a court of equity. The 
right and duty of a court of equity to restrain police officers 
from committing a continuous trespass which threatens ir- 
reparable injury to the private property of a plaintiff has 
been distinctly asserted and declared in the following cases : 
Hale V. Burns (loi App. Div., loi), McGorie v. McAdoo 
(113 App. Div., 271), Bums v. McAdoo (113 App. Div., 
165), Levy V. Bingham (113 App. Div., 424), Hagan v. 
McAdoo (113 App. Div., 506) and Olms v. Bingham (116 
App. Div., 804). In Olms v. Bingham (supra) the Appel- 
late Division of the Second Department said: "That the 
police will be restrained by injunction from committing a 
continuing illegal trespass has been decided by this court 
and by the Appellate Division in the First Judicial Depart- 
ment so often that there should be no need to reiterate it." 
Expressions contained in one of the opinions in Stevens v. 
McAdoo (112 App. Div., 458) do, indeed, seem to sanction 
the view that the mere claim of the police that the plaintiff 
is committing a crime makes it impossible for a court of 
equity to interfere by injunction. But this view was not 
the opinion of the majority of the court, nor was it sanc- 
tioned by the later cases decided by the same court which 
are cited above. It would be a strange doctrine to assert 
that equity is ousted of jurisdiction simply because the de- 
fendants, whose acts are sought to be restrained, claim that 
the plaintiff is committing a crime. The defendants cannot 
place themselves outside of the jurisdiction of equity upon 
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the plea that they are enforcing the criminal law, when in 
fact they are engaged in breaking it. For the purposes of 
this motion it is not necessary to determine whether or not 
the plaintiff has committed or is about to commit a mis- 
demeanor. The fact which must be conceded is that the 
defendants are proceeding in a manner contrary to law, and 
in such a way as to inflict irreparable injury upon the plain- 
tiff. Nor can the recent "Sunday cases" (Eden Musee Co. 
V. Bingham, 125 App. Div., 780; Shepard v. Bingham, 125 
App. Div., 787; Olympic Athletic Club v. Bingham, 125 
App. Div., 793) be invoked against the plaintiff's right to 
an injunction in this case. The decisions in those cases 
were based upon the fact that no trespass was threatened, 
and that the act sought to be restrained was the making of 
an arrest in a lawful manner. The only case which seems 
to declare a contrary doctrine is Sueskind v. Bingham ( 125 
App. Div., 787, 793), but it can hardly be assumed that the 
decision in that case overruled McGorie v. McAdoo (supra) 
and the other well considered cases to the same effect. In 
the case at bar no arrest was made. The plaintiff does not 
ask an injunction which will restrain the police from making 
an arrest in a lawful manner. The acts which are sought 
to be restrained in this case are the acts of the police in 
forcing their way into the club rooms of the plaintiff when- 
ever they see fit to do so and remaining as long as they like. 
When an arrest is made a citizen is at least reasonably sure 
of a speedy hearing, and if there is no evidence against him 
he will be discharged. Against the acts of the police in 
forcing their way into its club rooms and acting in a threat- 
ening manner the plaintiff is remediless if a court of equity 
turns a deaf ear to its plea. I am satisfied that an injunction 
should issue against the defendants, but it should be so lim- 
ited as not to restrain them from making arrests in any law- 
ful manner. The court will restrain the defendants from 
entering without warrant the club rooms of the plaintiff 
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to make arrests for alleged misdemeanors not committed 
or attempted to be committed in their presence. Settle order 
on notice. 



PEOPLE EX REL. HOROWITZ v. COGGEY. 

Supreme Court, Nezv York County, Special Term, Decem- 
ber, 1908. 

Mandamns-^ty Magistrate— Tenement House Act. 

When a person has been convicted of a violation of Sec. 141 of 
the Tenement House Act under the authority of Sees. 708 and 
710 of the Greater New York Charter the Commissioner of 
Correction must make an order that such person be discharged 
within twenty days thereafter and in case of a failure to issue 
such order, the motion for a writ of mandamus will be granted. 

Motion for a writ of mandamus to compel the Commis- 
sioner of Correction to issue an order as provided by Sees. 
708 and 710 of the Greater New York Charter. Motion 
granted. 

Moses H, Rothenstein, for relator. 

Francis K. Pendleton, /. F. O'Brien (of counsel), for 
respondent. 

Seabury, J. — Although the relator was convicted on 
August 29, 1908, of a violation of Section 141 of the Tene- 
ment House Act, it appears without dispute that no cer- 
tificate, such as that required by Section 708 and 710 of 
the Grfeater New York Charter was prepared by the Com- 
missioner of Correction of the City of New York, and trans- 
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mitted to the superintendent or warden of the Workhouse 
where she is now confined. Section 141 of the Tenement 
House Act provides that a person violating that section 
"shall de deemed a vagrant and upon conviction thereof 
shall be committed to the County Jail for a term not ex- 
ceeding six months from the date of commitment. The 
procedure in such cases shall be the same as that provided 
for by law for other cases of vagrancy." By Section 710 
of the Greater New York Charter it is made the duty of 
the Commission of Correction to prepare and transmit a 
written order to the superintendent, warden or sheriff, hav- 
ing charge of the institution to which the vagrant is com- 
mitted which shall disclose whether the vagrant is com- 
mitted for a first or second offense. If the commitment is 
for the fiist time, within a period of two years, the Com- 
missioner of Correction is required to make an order direct- 
ing that she be discharged at the expiration of twenty days. 
If the vagrant shall have been previously convicted two 
or more times within that period the order shall direct her 
discharge "at the expiration of a period equal to twice the 
term of his detention under the last previous commitment 
but not in any event exceeding the period fixed by the war- 
rant of the commitment." It is also provided that the pris- 
oner may obtain a hearing before a magistrate upon the 
question whether she has been previously convicted. The filing 
of the order is a condition precedent to the review before the 
Magistrate. In this case the Commissioner of Correction 
has not filed or transmitted any order or certificate at alk 
By reason of his failure to transmit such order the relator 
has been denied her right to a hearing before the Magis- 
trate as to whether she has been previously convicted. The 
question here presented is not whether the relator shall be 
discharged, but merely whether the Commissioner of Cor- 
rection should be directed to transmit the order as required 
by statute. Motion granted. Settle order on notice. 
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A difference of opinion having arisen as to the interpre- 
tation to be placed upon the order that has been made, a 
more explicit statement seems to be necessary. It is the 
opinion of the Court that if the certificate of the Commis- 
sioner of Correction shall disclose that the relator has not 
been previously convicted, that she is entitled to be dis- 
charged at the expiration of five days, without the approval 
of the Magistrate being endorsed upon the order of this dis- 
charge. 



ESTATE OF HANNAH MARIA BAINBRIDGE. 
Surrogate's Court, Kings County, December, 1908. 

Trust f vnd— Compatation of same from death of testatrix— Amoimt 

thereof. 

Where the amount of a trust fund cannot be ascertained till a 
period after the testator's death, but the bequest is of the interest 
on such fund during the life of the legatee, said legatee must be 
allowed interest on the fund as afterwards ascertained, to be 
computed from the death of the testator. 

The amount of said fund is to be determined from the residue of 
the estate after the payment of the administration expenses. 

A proceeding for construction of paragraph third of de- 
fendent*s will. 

Walter J, Davis, for executor. 
Harrison Elliott Bird, for contestant. 
William P. Pickett, special guardian. 

Ketcham, S. — ^The third paragraph of the writ is as fol- 
lows : "3d. All the rest, residue and remainder of my es- 
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tate I g^ve, devise and bequeath to my children, Mary Jane 
C. McKennie, William W. Bainbridge, Maria Louise Harris,. 
Charles Edward Bainbridge and Lucy Anna Bainbridge, to 
be divided between them equally." The second codicil pro- 
vides : "I direct that from the shares devised and bequeathed 
by me in and by the 3d clause of said will to my children, 
Mary Jane C. McKennie, William W. Bainbridge, Maria 
Louise Harris and Charles Edward Bainbridge, or to their 
children, &c., there shall be equally deducted such a sum as 
would, if added to the share to be received by my daughter 
Lucy Anna Bainbridge under said clause, make up the same 
to the sum of ten thousand dollars, and that such sum, so 
deducted in equal portions from the said four shares first 
above mentioned, shall be held in trust by my executors 
during the life of my said daughter Lucy Anna, or until she 
shall marry, they paying her the income thereof in quarterly 
payments until she shall die or marry." The accountants 
in this proceeding present all that is necessary for the ad- 
justment of their rights and duties either as executors or as 
trustees under the codicil. They insist that the trust fund 
should be calculated upon the gross value of the estate as it 
stood at the death of the testatrix, without deduction for 
debts or expenses of administration. Against this it is con- 
tended not only that the trust fund cannot be set apart until 
the net amount of the estate be ascertained by a decree in 
this proceeding, but that in the amount of the estate upon 
which the trust fund is calculable must be included the in- 
crease which has accrued during the four years of adminis- 
tration. The truth lies midway of these propositions. The 
calculation of the trust fund cannot be made upon the assets 
as they were at the time of death, for that would take no ac- 
count of the burdens of the estate which executors must dis- 
charge. The fund from zvhich the trust fund is to be derived 
is the residue, and the residue is that which remains after 
administration. There is no way by which this residue, or 
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the trust fund as a part thereof, can become known, except 
by the balancing of the executors' accounts. "An executor 
cannot be held to hold the fund as a trustee until the trust 
fund has been in some way legally ascertained, identified 
and separated from the general funds of the estate and the 
trustee has entered upon the duties of his office as trustee 
as distinct and separate from his functions as executor" 
(Matter of Williams, 26 Misc., 636, and cases cited). But 
this is far from sa3dng that the trust fund is to be computed 
upon all the moneys, both principal and interest, which are 
found to constitute the balance of the estate. The purpose 
of the trust was to secure the maintenance of the beneficiary 
during her life, unless she should marry. It was within the 
intent of the codicil that she should be maintained during 
each of the four years first following the decedent's death no 
less than during any later part of her life. The codicil pro- 
vides that the trust estate shall be held in trust during "the 
life of my said daughter." This means during each year 
of such life from the beginning of the trust, and the trust 
begins at the death of the testatrix, to which time the will 
relates back. Trust provisions for maintenance, when found 
in wills, are usually construed to intend the application of 
the income from the time of death, and it is plain that this 
codicil was inspired by solicitude for the daughter who, of 
all the children of the testatrix, most needed its provision. 
That the desigpti of the instrument was the maintenance of 
the beneficiary appears in the direction that the income be 
paid quarterly, and that the trust should cease upon the 
death or marriage of the beneficiary. This daughter, so 
long as she remained unmarried, was preferred in her moth- 
er's providence over sons who were able to help themselves 
and daughters whose husbands were able to help them. 
"Where the interest or income, in trust, is to be applied to 
the use of a person, such person is entitled to interest from 
the death of the testator" (Cook v. Meeker, 36 N. Y., 15; 
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Rodman v. Fincke, 68 N. Y., 239.) This is especially true 
of a trust for support and maintenance where it can be seen 
that the testamentary intent can only be fulfilled by the 
2q>plication of income from the beginning of the trust period. 
Both cases' last cited make it plain that neither the rule nor 
its reason is affected by the mere fact that the amount of the 
trust provision cannot be known at the death of the testator. 
In Rodman v. Fincke (supra) a trust was created as to the 
proceeds of the sale of lands if they amounted to $30,000, and 
it was provided that if the proceeds did not equal that sum 
there should be added thereto, out of the residuary estate, a 
sum sufficient to make up the difference. The deficiency 
occurre3 and the fund was reenforced from the general 
estate. The question was presented whether upon the sum 
taken from the general estate interest was payable from the 
time of death. In the manner by which the fund was to be 
computed, and in its uncertainty for years, the facts at bar 
are parallel. In that case Judge Rapallo says of the grand- 
children to whom the income was payable for life, * * * 
As to the sum necessary to make up the deficiency, the 
grand children cannot be said to have received the income of 
that during their lives, if interest thereon does not com- 
mence until the precise amount is ascertained by a sale, 
which, in the present case, was postponed for upwards of 
eight years. In some cases where the amount of the fund 
cannot be ascertained till a period after the testator's death, 
but the bequest is of the interest on such fund during the 
Kfe of the legatee, it has been held that to carry out the 
intention of the testator the legatee for life must be allowed 
interest on the fund as afterwards ascertained, to be com- 
puted from the death of the testator" (citing cases). "This 
rule is especially equitable when the fund has all the time 
been yielding income in the hands of the executors (see Hil- 
yard's Estate, 5 Watts & Serg., 30)." The rule with all 
its variations, is fully treated by Judge Thomas in his "Es- 
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tates Created by Will" (vol. 2, p. 1518 et seq.) The trust 
fund should be computed upon the net principal of the es- 
tate, and the executors should pay to themselves, as trustees^ 
such part of the income as shall bear to the whole income 
the same proportion as the trust fund bears to the entire net 
principal, and the income which is received by the trustees 
should be paid to the beneficiary. Let decree be presented 
accordingly. 



ESTATE OF CONRAD GUTGESELL. 

Surrogate's Court, Kings County, December, 1908. 
Win — ^Devise — ^Intention — ^Instnunent must detennine. 

A devise to one person who is named and to the children of another 
person generally, is to be considered as being a disposition per 
capita and not per stirpes. The intention of the testator must, 
however, be gathered from the instrument itself. 

Accounting proceeding. Construction of paragraph four, 
relative to a devise to one person specifically named and to 
the children of another person, generally named. 

W. H. Garrison, for executor. 

Hurry & Button, for contestant. 

Edw, Fanning, Atty,, as Special Guardian. 

Ketcham, S. — ^The will is in part as follows : "Fourth, 
I give to my deceased wife's brother, Alfred Brett, my 
house and lot located in Mill street, Matteawan, Dutchess 
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County, N. Y., for his use of his natural life. After his 
death said house and lot to be sold and the proceeds divided 
between my wife's brother Frank Brett, of Chicago, and 
the children and grandchildren of my wife's deceased sister, 
Adeline Churchill, of Manhattan Borough. Fifth, I direct 
my executors to sell my house in St. Mark's Place, No. 1 19, 
as soon as convenient, at private sale or public auction, and 
divide it with remaining personal property into three parts. 
One part of these I give and bequeath to my brother, Josef 
Gutgesell, the second part to my sister, Margaret Kalb, and 
the third part to the two children of my deceased brother, 
Herman Gutgesell and Maria Zagel." The will contains a 
power in the executors to sell real estate. One question 
is whether the proceeds of the sale contemplated in the 
fourth paragraph are to be distributed to the wife's brother 
. and the children and grandchildren of the wife's deceased 

-^ ^ sister per capita or per stirpes. A devise to one person 

"il^ N named and to others indicated generally as children of an- 

f\ r\ other person is a disposition per capita, unless a contrary 

ri ^ intention can be extracted from the will (Ferrer v. Pyne, 

Vd vA 81 N. Y., 281 ; Vincent v. Newhouse, 83 N. Y., 505). This 

rule has been accepted with distrust and reluctance in this 
State, and our courts have permitted it to survive only 
within the limitation that it will not be followed if there 
is "a faint glimpse of a different intention manifested in the 
will" (cases cited supra and Woodward v. James, 115 N. Y., 
346; Bisson V. R. R. Co., 143 N. Y., 125). This does not 
mean that a stray glimmer of the contrary intention from 
one comer of the will shall supply the only light under which 
construction shall proceed. The will must be read in all 
the light which its contents may yield, and only when the re- 
sultant ray, however faint, reveals any intention to provide 
for the per stirpes distribution is the general rule to be es- 
caped. It is insisted that the direction in the fourth para- 
graph that the distribution shall be made "between" persons, 
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more than two, carries the narrow grammatical meaning 
that the distribution shall be by the twain, and indicates a 
purpose that the wife's brother shall have one-half and the 
remaining beneficiaries shall have the other half among them. 
This argument overworks the word "between." In spite of 
its primary meaning it is often made to express the idea of 
distribution among more than two, not only in common dis- 
course, but by writers of good English. The fourth para- 
graph itself indicates that the testator contemplated a dis- 
tribution among individuals and not classes, and that the 
fact of a distribution along lines of race was not in his mind. 
Not only the children but the grandchildren of the deceased 
sister are included in the provision, and it is within the 
beneficial purpose that a grandchild whose parent is living 
shall take a share equal to its parent's share. It cannot be 
imagined that the idea of representation by stock was in the 
mind of a testator whose will ordained that the ancestor of 
the stock should share equally with his descendants. In the 
fourth and fifth paragraphs the testator deals with two 
funds substantially alike in their nature and in their relation 
to his general estate. The beneficiaries named in each para- 
graph bear a like, though not identical, relation to each other 
and to the testator's grace and consideration. If, then, the 
will surrounds one fund with apt and deliberate expressions 
which manifest a desire that it shall not be disposed of under 
the prima facie rule, and refrains from similar expressions 
with regard to the other fund, one fund is manifestly outside 
the general rule, where the testator has placed it, and the 
other within its control, where he has left it. In the fifth 
paragraph one of these funds is divided into three portions 
so that of four persons two shall receive one-third each 
and the other shall go to two persons representing the stock 
of the testator's deceased brother. Here is a determined 
purpose, wrought into precise language, that as to the fund 
in question the division is not to be proportioned to the num- 
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ber of beneficiaries. No such purpose is expressed in the 
fourth paragraph. None is implied in that paragraph unless 
it be by the word "between." That implication is not the 
necessary result of the word, and even if it were its intima- 
tions would be too slight to prevail over the manifest inten- 
tion to the contrary which is derived from the other parts 
of the will hereinbefore considered. The remaining ques- 
tion is presented by the fact that Margareta Kalb, to whom in 
the fifth paragraph was given one-third of the proceeds to 
be derived from the sale of real estate, died before the tes- 
tator. Upon her death the provision in her behalf lapsed, 
and as to the share covered thereby the testator died intes- 
tate (Real Property Law, sec. 56; Matter of Wells, 113 
N. Y., 396; Matter of Kimberly, 150 N. Y., 90). The de- 
cree should conform to these views. 



ESTATE OF ADOLPHUS PRICE. 

Surrogate's Court, New York County, December, 1908. 

Gifts Cavaa Mortis— IMdenoe— Necessity of Donoi^s destk 

In determining whether a gift is causa mortis, the drcumstances 
surroonding the making of such gift must be taken into considera- 
tion as tending to show that the donor's fear of immediate death 
was a substantial reason therefor. 

Appeal from the determination of the tax appraiser hold- 
ing certain real estate taxable, as being a gift causa mortis. 
Appeal dismissed. 

Hoadley, Lauterbach ft Johnson, for appellant. 

John S. Jenkins (Attorney for State Comptroller), for re- 
spondent. 
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Beckett, S. — This is an appeal by the executor from an 
order fixing tax upon the ground that certain real estate 
appraised at $261,000 was included in the taxable assets of 
the estate. This real estate was transferred by the decedent 
to his adopted son, Richard Price, about ten days before 
his death, and the appraiser found that the transfer was 
made by the grantor in contemplation of his death and there- 
fore taxable. The executor contends that the transfer con- 
stituted a gift inter vivos, and that it was not made in con- 
templation of death. Adolphus Price was 76 years of age 
when he died. For about two years before his death he 
had suffered from catarrh or inflammation of the bowels, 
and had been under medical treatment for that disease dur- 
ing that time. At the request of a specialist in diseases of 
the stomach and bowels he went to a sanitarium in New 
York City on January 17, and remained there until January 
24, 1907. On the 30th day of the same month he became an 
inmate of the German Hospital, in the City of New York, 
and remained there until February 6 under the care and 
supervision of another specialist in stomach and bowel dis- 
eases. On February 25 he sent for his attorney, and after 
telling him that "he didn't know when his ailment would 
take a turn for the worse," and explaining to him that he 
desired to make such a disposition of his property as would 
save his son the annoyance of a will contest, he executed 
the deeds by which he conveyed all his real estate to said 
adopted son. He was ill and confined to the house at that 
time. He died on March 7, 1907, ten days after the exe- 
cution and delivery of the deeds. The foregoing facts ap- 
pear in the affidavits submitted to the appraiser by the ex- 
ecutor. The decisions of the courts of this State upon the 
subject of gifts made in contemplation of death are not en- 
tirely uniform. In Matter of Spalding (49 App. Div., ^4,6) 
and Matter of Mahlstedt (67 App. Div., 176) there is a ten- 
dency to follow the dictum of the court of Appeals in the 
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Matter of Seaman (147 N. Y., y(!i), to the effect that the 
meaning of the phrase "gifts made in contemplation of 
death" is to be limited so as to only apply to that class of 
cases where the circumstances surrounding the giving or 
granting would bring such a transfer under the definition 
of a gift causa mortis. But such a restricted signification 
of the scope of the Transfer Tax Statutes of 1887 ^^^ 1892 
is scarcely in accordance with the deductions which may be 
drawn from the application of well recognized rules of 
statutory construction. By chapter 715 of the Laws of 1887 
"transfers made or intended to take effect in possession or 
enjoyment after the death of the grantor" were taxable. 
Such transfers possessed the distinguishing characteristics 
of gifts causa mortis, namely, taking effect only at or after 
the death of the donor. In 1892 the Transfer Tax Law 
was amended by the insertion of an additional clause in 
that part of the statute taxing transfers by gift or grant, 
namely, "gifts or grants made in contemplation of the death 
of the donor or grantor." As the statute of 1887 applied to 
gifts causa mortis, the amendment of 1892 extending the 
operation of the act to gifts made in contemplation of death 
would seem to indicate an intent on the part of the Legis- 
lature to tax those gifts inter vivos which were made by the 
grantor in contemplation of death, and which would escape 
taxation under the language of the statute of 1887. It 
would therefore appear that in determining whether the 
gift was made in contemplation of death the courts should 
not be restricted to those cases where the circumstances 
(such as that the gift was made when the donor was in 
extremis, or was dangerously ill, or in danger of immediate 
death, or affiicted with an acute disease) would indicate the 
existence of those conditions necessarily requisite to the va- 
lidity of a gift causa mortis, but rather that the facts and 
circumstances surrounding the making of the gift be taken 
into consideration and a determination arrived at as to 
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whether such facts and circumstances indicate that the gift 
was made while the donor contemplated the probability of 
his own death in the immediate future, or whether or not 
the imminence of the donor's dearth was in any substantial 
sense a direct cause of such gift (Matter of Palmer, 117 
App. Div., 160; Rosenthal v. People, 211 111., 309). In 
the matter under consideration the deeds to the real estate 
were executed by the decedent, delivered to the grantee and 
duly recorded by him. It was therefore an absolute trans- 
fer of the real estate, and the only question to be determined 
is whether it was made in contemplation of the death of the 
grantor. To prove that property is transferred in contem- 
plation of death is exceedingly difficult, as the only parties 
whose intimacy with a decedent would afford them an op- 
portunity of being cognizant of his intentions are usually 
those whose interests would be served by testimony to the 
effect that the gift was not made in contemplation of death, 
and the State is therefore compelled to rely upon conclu- 
sions derived from the testimony of witnesses who are inter- 
ested in disproving its contention. It is also in large meas- 
ure the attempted proof of the operations of a man's mind. 
The only witnesses before the appraiser in the present pro- 
ceeding were the grantee of the property and the attorney 
for the executor. The grantee is also the executor of the 
estate and the residuary legatee under the will, and his 
attorney was the legal adviser of the decedent. From the 
attorney's affidavit it appears that the ostensible motive 
which prompted the decedent to transfer the property to 
the grantee was the desire to save the latter from the possi- 
ble annoyance and trouble which the decedent contemplated 
might ensue when his will was presented for probate. 
There is no evidence that there was any pecuniary consid- 
eration for the conveyance, and the failure of the executor 
to adduce such testimony may be taken as conclusive proof 
that there was no such consideration. The donee, if he had 
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not acquired the land by the deeds, would have received it 
as devisee. The will was executed in 1899, about eight 
years before his death, and the fact that the decedent only 
ten days before his death desired to make such a disposition 
of his property as would effectually prevent its passing to 
any of its relatives except his adopted son would indicate 
that the decedent at that time had such an apprehension of 
approaching dissolution that he must have contemplated 
the probability of his own demise within a very short time 
thereafter. He had been suffering from a chronic disease 
for over two years, and the fact that a few weeks before his 
death it was necessary for him to consult two specialists in 
that disease and remain about three weeks in a hospital and 
sanitaritmi under the care and supervision of the specialists 
would seem to indicate that the disease had progressed to 
such an extent that it was rapidly approaching the critical 
or acute stage, and that it had rendered him weak, feeble 
and debilitated. It appears from the testimony that dece- 
dent himself at the time he executed the deeds was con- 
scious of the fact that the disease might at any time "take a 
turn for the worse," and that such a change would probably 
be followed in a short time by his death. As a matter of 
fact it did take such a turn eight days after he used that 
expression, and he died ten days thereafter. Therefore, all 
the facts and circumstances connected with the execution of 
the deeds and the transfer of the real estate lead to the 
conclusion that the gift was made in contemplation of death 
(Matter of Birdsell, 22 Misc., 180, aff'd in 43 App. Div., 
624) . The appeal should be dismissed. 
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Matter of the Application of EVERETT E. WHEEL- 
ER FOR A Writ of Mandamus Directed to the City 
OF New York, et al. 

Supreme Court, Kings County, Special Term, December, 

1908. 

Mandamva— Ferries— Operation by the City of New York. 

In application for a peremptory writ of mandamus re- 
quiring the City of New York to maintain and operate five 
ferries running between the Boroughs of Brooklyn and 
Manhattan. 

Held, that the ferries in question were established pursuant to the 
authority contained in the Montgomery charter; that by the pro- 
visions of section thirty-seven of that charter a special franchise 
to operate these particular lines on the specified routes was con- 
ferred upon the city; that the acceptance of such franchise im- 
posed upon the city the corresponding duty of operating the 
same for the public service; that such duty is modified and 
limited by the powers granted by the Legislature prescribing the 
method in which such franchise shall be operated; that the per- 
formance of this duty may be enforced by a writ of mandamus; 
that the plaintiff has shown an interest in the question which 
authorizes him to apply for the writ, and that the undisputed facts 
justify the court in exercising its discretion in granting the 
writ. 

The motion for a writ of mandamus is granted so far as to require 
the city to offer leases of these ferries at public auction pursuant 
to the provisions of section 826 of the charter, provided that 
within a time after the issuance of the writ to be fixed on the 
settlement of the order the same are not leased by private agree- 
ment or proceedings are not begun to acquire the necessary land 
for the purpose of municipal operation as authorized by section 
824a of the city charter. 
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This is a motion for a peremptory writ of mandamus to 
compel the City of New York to operate five ferries running 
between the Boroughs of Brooklyn and New York. Mo- 
tion granted. 

John C. Tomlinson, for the motion. 

Louis H. Hahlo, opposed. 

Blackmar^ J. — ^This is an application for a peremptory 
writ of mandamus requiring the City of New York to 
maintain and operate five ferries running between the 
Boroughs of Brooklyn and Manhattan. Four of the ferries 
have their Brooklyn terminal at the foot of Broadway in 
the section of the city known as Williamsburg and their 
Manhattan termini at Roosevelt street, Grand street, 
Twenty-third street and Forty-second street respectively. 
The other runs from Grand street, Brooklyn, to Grand street, 
Manhattan. These ferries have been operated for many years 
by the Brooklyn Ferry Co. of New York as lessee, which 
owned the Brooklyn termini and all the boats and equipment. 
Since the bridges were opened to public traffic these ferries 
have been operated at a loss and the rental has fallen into 
arrears. Because of such losses default was made by the op- 
erating company in payment of the interest on its bonded in- 
debtedness, an action was brought to foreclose the mortgage, 
and all the property of the company , except the unexpired 
lease of the Forty-second St. ferry, all other leases having 
expired, was, on July 24, 1908, sold to the New York Term- 
inal Company. Since that date the ferries have been 
operated by one William O. Madden, who is lessee of the 
New York Terminal Company. He was about to per- 
manently discontinue them on July 31, 1908, when stopped 
by an injunction order of this court granted in another ac- 
tion. Other material facts will be stated in the course of 
this opinion. 
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The applicant claims that the city was the ferry fran- 
chises in perpetuity, that such ownership imposes on it 
the duty to maintain and operate them, and that such duty 
should be enforced by a writ of mandamus. The city 
claims that it owes no duty of operation and can continue 
or discontinue the ferries at will. 

An inquiry into the nature of the title of the city to ferry 
rights in general and to these five ferries in particular seems 
to be necessary. 

The Dongan charter of 1686 granted certain ferry fran- 
chises to the city; but those rights have been superceded 
by the broader provisions of the Montgomerie charter and 
the language of the grant need not be here quoted. The 
ferry franchise conferred by the Combury charter of 1708 
related only to ferries having their Long Island termini be- 
tween Wallabout and Red Hook. * 

On January 15, 1730, the Montgomerie charter was 
granted. As I have reached the conclusion that the ferries 
in question were established by the city under powers de- 
rived from this charter, I quote that part which refers to 
ferries, viz. : 

Section 15. "And we do further, for us, our heirs and 
successors, give, grant and confirm unto the Mayor, Alder- 
men and Commonalty of the said City of New York, and 
their successors forever, that the common council of the said 
city, for the time being, or the major part of them (but no 
other person or persons whomsoever, without the consent, 
grant or license of the said common council of the said city, 
for the time being, or the major part of them) from time to 
time, and at all times hereafter, shall and may have the 
sole, full and whole power and authority of settling, ap- 
pointing and directing, and shall and may settle, appoint, 
establish, order and direct such and so many ferries around 
Manhattan's Island, alias New York Island, for the carry- 
ing and transporting people, horses, cattle, goods and 
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chattels from the said Island of Manhattan to Nassau 
Island, and from thence back to Manhattan's; and also 
from the said Island Manhattan's to any of the opposite 
shores all around the same island, in such and so many 
places as the said common council, or the major part of 
them, shall think fit, who have hereby, likewise, full power 
t6 let, set or otherwise dispose of all or any of such ferries 
to any person or persons whomsoever; * * * 

Section 37. "And we do * * * give, grant, ratify 
and confirm unto the said Mayor, Alderman and Commonalty 
of the City of New York, and their successors forever, all 
those the now City Hall * * ♦ and the ferry and 
ferries on both sides of the East River, and all other ferries 
now and hereafter to be erected and established all round 
the Island Manhattan's, and the management and rule of, 
and all fees, ferriages and perquisites to the same, or any 
part thereof belonging," &c. 

On October 14, 1732, an act passed by the Colony of 
New York provided that the city 'shall and may establish 
and keep on^ or more ferries between the said City of New 
York and the Island of Nassau for the better and more easy 
transportation of goods and passengers over the said ferry." 
This act also prohibited others from "presuming to erect 
and keep" a ferry between the Islands of New York and 
Nassau without leave of the city. Article thirty-six of the 
first Constitution of the State, passed April 20, 1777, saved 
all charters to bodies politic made by the king prior to 
October 14, 1775, and chapter 106 of the Laws of 1801 also 
contained a provision that the city "may establish and keep 
one or more ferries between the said city and the Island of 
Nassau." 

Such were the rights of the City of New York to establish 
and keep ferries on May 14, 1845. On that day was passed 
chapter 352 of the Laws of 1845, entitled "An act to estab- 
lish and regulate ferries between the City of New York and 
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Long Island," which purported to repeal the ferry clauses 
of the ancient charters in so far as the power to establish 
ferries to Long Island was unexecuted and vested the 
power in commissioners to be appointed by the governor. 
If this act was valid the city had thereafter no authority 
under the ancient charters ' to establish ferries between 
Manhattan and Long Island, for although the Act of 1845 
ivas expressly repealed by chapter 537 of the Laws of 1881, 
yet that law contained a clause that the repeal should not re- 
vive any provision repealed or superseded by the act thereby 
repealed, and the provisions of subsequent charters con- 
tinuing the ancient charters in force do not purport to 
revive any portions of them which had been repealed. 

The record does not show when the ferries in question 
were established, but as this is part of the history of 
the City of New York, I think the court may take judicial 
notice that one was established before and four after 1845. 
The question whether four of the five ferries were estab- 
lished under the Montgomerie charter, therefore, depends 
on whether the Act of 1845 was effective to repeal the ancient 
charters as to the unexercised power to establish ferries. If 
the power to establish ferries granted by the Montgomerie 
charter was a property right in the nature of a perpetual 
franchise, it was, and is, protected by the United States 
Constitution against impairment by legislative act, and the 
Act of 1845 did not affect it. If, however, this power was 
granted to the city as a function of government and as a 
delegation of political power to a municipal corporation, it 
may be resumed by the State, and the Act of 1845 had 
this effect. 

The case of Benson v. The Mayor (10 Barb., 223) did 
not decide this question, but only t^at ferries already 
established were the property of the city and could not be 
resumed by the Legislature. Justice Barculo states in his 
opinion in this case, written in December, 1850, that there 
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was pending and undetermined an action brought by the city 
to test the constitutionality of the Act of 1845. This case 
came on for trial before Justice Roosevelt, in the Special 
Term of this court in June, 1852, who decided that the Law 
of 1845 was unconstitutional, ;and judgment was entered 
perpetually restraining the commissioners from granting 
ferry licenses; but the case is not reported. See opinions 
of the counsel to the corporation (from 1849 ^^ i860, p 
122). This unreported decision of Justice Roosevelt is 
mentioned in 49 How. Pr., at page 253; in 32 Barb., page 
120; in Hoffman's Treatise^ page 136; in Gerard's City 
Water Rights, Streets and Real Estate, page 287; and the 
scope of the decision clearly stated in Davies' Laws of New 
York Relative to the City, at page 1265. 

On the other hand, in People v. Mayor (32 Barb., 102), 
Justice Hogeboom, at Special Term, expressed the opinion 
that the power to establish ferries in future granted by the 
ancient charters was a public or governmental power re- 
vocable so far as it remains unexecuted, and that the Act 
of 1845 was a constitutional exercise of such power of 
revocation. As, however, he held that the Act of 1845 ^^^ 
been repealed by implication by the charter of 1857, this 
comment was unnecessary to his decision and therefore a 
dictum. 

In Mayor v. N. Y. & Staten Island Ferry Co. (49 How- 
ard's Practice, 250), decided in 1875, Judge Van Vorst, 
of the Superior Court of the City of New York, wrote that 
the right to establish ferries in futuro given by the Mont- 
gomerie charter was a property right, although he intimated 
that it was not necessary to decide such question. 

In Aikin v. Western RR. Corp'n (20 N. Y., 370) the 
court in considering similar language in the Dongan charter 
of the City of Albany intimated that such charter coveyed 
a vested property right. 

In Darlington v. Mayer (31 N. Y., 164, at p. 203) Judge 
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Denio, speaking of Justice Barculo's opinion in the Boston 
case, says: "So far as the opinion argues that the Legis- 
lature cannot interfere with the power conferred by the 
charter on the corporation in regard to ungranted ferries 
I should not be able to concur in all that is said/' 

In Mayor v. Starin (io6 N. Y., i) the court held that 
the Montgomerie charter conferred on the city an exclusive 
ferry franchise all around the city to the opposite shores. 
The actual decision was that the grant in the Montgomerie 
charter included the right to establish ferries to Staten 
Island, and that a ferry not authorized by the city should be 
enjoined. The Act of 1845 ^^^ ^^^ purport to relate to 
ferries to Staten Island, but only to those between New 
York and Long Island, and therefore was not considered. 

The question, therefore, so far as I can learn, has never 
been determined by the courts except in the unreported 
decision by Justice Roosevelt. 

In 1836 Chancellor Kent published the charter of the 
City of New York, with notes and a treatise on the powers 
and duties of the mayor, alderman and assistant alderman. 
He devotes note XXX (p. 138) to a consideration of sec- 
tions 15 and 37 of the Montgomerie charter and reaches 
the conclusion that a grant of the right to establish ferries 
in future is as much a grant of a corporate franchise partak- 
ing of the nature of private property as the grant of a ferry 
already established and is beyond the reach of "gratuitous 
legislative resumption." Hoffman in his treatise on the 
prietor considered this question at great length and reached 
the same conclusion. See also to the same effect Davies on 
Laws of New York relative to the city (1855), page 226. 

It seems to me that the weight of authority is to the effect 
that the right to establish ferries in futuro granted by the 
Montgomerie charter was a franchise, an incorporeal heie- 
ditament, and exists unimpaired by the Law of 1845, ^^^ 
that the ferries in question were established under tSe 
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authority of that charter. Under section 15 the ferry 
franchise is an exclusive right to establish ferries a,V. aroimd 
the Island of Manhattan. This is a single right by virtue of 
which all ferries are located. Section 37, however, plainly 
refers to ferries to be established on definite routes and in 
terms grants these ferries to the city. I beli»^ve threfore, 
that the city has a perpetual exclusive franchise to operate 
these five distinct and separate ferries each on the route 
upon which it was established and over which it has been 
operated by the city through its lessees, and that the right 
is the same as if each had been separately conveyed by ihc 
State to and accepted by the city. 

Having considered the nature of the title of the city to 
these ferries it remains to determine what duty, if any, the 
city owes in respect to their maintenance and operation 

Hall, Chief Justice, said in Payne v. Partridge ( i Shower, 
231 [1794]) : "If a ferry were granted at this day he that 
accepts such grant is bound to keep a boat for the publ!" 
good." In Charles River Bridge v. Warren Bridge et al. 
(11 Peters, 420) Justice Story, quoting from Blackstone, 
says at page 621 : "If a ferry is erected on a river so near 
another ancient ferry as to draw away the custom it is a 
nuisance to the old one, for where there is a ferry by pre- 
scription the owner is bound always to keep it in repair and 
readiness for the ease of the king's subjects." He also says 
on page 629: "In the case of a ferry there is a public 
charge and duty. The owner must keep the ferry in goi^l 
repair upon the peril of an indictment. He must keep 
sufficient accommodations for all travelers at all reasonable 
times." In Mayor v. Starin (106 N. Y., i at p 12) Judge 
Earl says: "The owner of a ferry franchise is bound to 
exercise his franchise for the public convenience, and if he 
fails to do so his franchise may be forfeited by the sovereign 
for non user, and at common law he could be indicted * * *. 
So also, if the owner of an exclusive ferry franchise does 
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not establish sufficient accommodations for the public he 
may be proceeded against by the soverign and compelled 
to discharge his public duties or his franchise may be 
forfeited." In People v. Assessors (iii N. Y., 505) Judge 
Andrews says, at page 510 : "The ferry franchise was con- 
ferred for a public use. This is clearly recognized in all 
the charters. Its acceptance by the city imposed a duty 
corresponding with the privilege granted" (see also Warner 
V. Ford Lambert & Mfg. Co., 93 S. W., Ky., 650; Broad- 
nax V. Baker, ^ N. C, 675 ; Letton v. Goodden, 14 L. T., 
N. S., 296; Hackett v. Wilson, 12 Oregon, 25). 

The position of the City of New York (I quote from 
the points submitted by the corporation counsel) is that 
"the ferries are the private property of the city, and as such 
the city can continue or discontinue them at will." This 
is equivalent to an assertion that the city owes no duty 
whatever to the public. The rule of law that the acceptance 
of a ferry franchise imposes a duty of operation is no mod- 
em doctrine, it existed at the time of the Montgomerie 
charter. The grantor was the Crown of Great Britain 
acting through the Governor and Council of the Colony 
of New York. The sovereign was as much concerned with 
the well being of the residents of Long Island and Staten 
Island as of the City of New York. The grant of the 
ferry rights was by its terms vested exclusively in the City 
of New York. All other persons were prohibited from 
maintaining any ferry without the consent of the city. 
The ferrage and tolls were forever granted to the City 
of New York and were one of the principal sources 
of its revenue. The only way in which an inhabitant of 
Long Island could lawfully cross the East River was by 
pa3ring tribute to the City of New York or keping a boat of 
his own. Now, if this exclusive ferry franchise "all round 
the City of New York to the opposite shores" was the 
private property of the city, unburdened by any obligation to 
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the public, the city had the right at will to isolate Long 
Island and injure or ruin its settlements by destroying all 
means of passing therefrom to Manhattan Island and pre- 
venting for all time the establishment or operation of any 
public ferry over the East River. I cannot think that such 
was the intent of the sovereign. It will not do to say that 
if the City of New York should deliberately try to ruin the 
settlement on Long Island by discontinuing all ferries, the 
sovereign could forefeit the franchise for non user. For 
if there is no obligation to the public to keep the ferry in 
operation there is no non user, Non user 6i a corporate 
franchise means the failure to perform the obligation to the 
public. 

The Dongan charter authorized the establishment o^ 
ferries "necessary, needful and convenient for the inhabi- 
tants of the said city and Manhattan's Island aforesaid, 
and for all travellers and passengers there.'* The Combury 
charter gave power to establish ferries "for the ease and 
acc<Mnmodation of transporting of passengers, goods, horses 
and cattle between the said City of New York and the said 
(Long) Island." The Montgomerie charter provided that 
the common council should have power to establish ferries 
"for the carrying and transporting people, horses, cattle, 
goods and chattels from the said Island of Man- 
hattan to Nassau Island, and from thence back 
to Manhattan's; and also from the said Island 
Manhattan's to any of the opposite shores all around 
the same island." These are expressions of an intent that 
the purpose of the grant was the benefit of the traveling 
public. These charters also contain important and valuable 
grants of property, including lands, buildings, docks, the 
right to collect ferriage and other property which are some 
of the considerations supporting the assumption of the 
duty by the city. 

But the extent of the duty is limited by the powers 
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granted by the Legislature prescribing the manner in which 
such franchise shall be operated. The duty arose from the 
grant and acceptance of the franchise. This duty is to the 
public, and there is no doubt that the Legislature represent- 
ing the public has power to modify, curtail or release it. 
The City of New York has no powers except such as are 
granted to it by the Legislature in its various charters. It 
cannot act except as authorized by the law of its creation. 
It seems to me to follow that any limitation on the power of 
the city to operate these ferry franchises is also a limitation 
upon the duty of operation which it owes to the public. If 
the State should deprive the city of the power of perform- 
ing such duty it would be equivalent to such release. If 
the State has seen fit to vest in the city or any of its officers 
or boards a discretionary power as to the operation of the 
ferries, then the duty of operation may be performed or 
not at the discretion of the city. This doctrine negatives 
the proposition that there can rest on the city a general duty 
of operation broader than a power of performance granted 
in the charter. The duty itself is necessarily limited and 
measured by the statutory restrictions regulating its per- 
formance. 

The Montgomerie charter seems to contemplate the opera- 
tion of the ferries through the lessees or grantees. In sec- 
tion fifteen the granting clause is followed by the words: 
"Who (i. e., the city) have hereby, likewise, full power to 
let, set or otherwise dispose of all or any of such ferries to 
any person or persons whomsoever." The Act of October 
14, 1732, authorizes the city "to establish and keep one or 
more ferries between the said City of New York and the 
Island of Nassau." The word "keep," although perhaps 
equivalent to "maintain" (see Benson v. Mayor, 10 Barb., 
223), does not necessarily involve the grant of authority for 
municipal operation. Section seven of the Act of April 
12, 1853, (chap. 217) and section forty-one of the Act of 
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April 14, 1857 (chap. 446) both required that all ferries 
shoald be leased. I find nothing in the charter of 1873 ^^^ 
in the Consolidation Act of 1882, as amended from time 
to time, regelating the manner of operating the ferry 
franchises unless contained in the general power to lease or 
sell city property. 

I have cited these prior charters to show that the method 
of operating ferries from the earliest times has been by 
leases to operating companies. The charter of Greater New 
York (chap 378 of the Laws of 1897, sec. 826) authorizes 
the commissioner of docks, with the approval of the com- 
missioners of the sinking fund, to lease the ferry franchises: 
This letting is required to be at public auction unless the 
commissioners of the sinking fund shall unanimously de- 
cide, upon the recommendation of the commissioner of 
docks, that such public letting is not for the best interests 
of the city, in which case the leases may be made by private 
agreement. The leasing by private agreement, therefore, 
can only be made after the determination by the commis- 
sioners of the sinking fund that public letting is not for the 
best interests of the city. Therefore, a letting by private 
agreement resting on this judicial determination cannot be 
controlled by mandamus (People ex rel. Harris v. Com- 
missioners, 149 N. Y., 26). 

Down to 1905 I find no authority to operate ferries except 
through leases or grants. Chapter 533 of the Laws of 
1905 amends section 826 of the charter by providing that 
after the determination by the commissioners that the best 
interests of the city will not be promoted by a leasing at 
public auction it shall be lawful to acquire the necessary 
real estate, plant or equipment for such ferry, including 
necessary terminal facilities and approaches upon the water 
front in the Borough of Richmond or the Borough of 
Brooklyn between Thirty-eighth and Sixtieth streets, and 
to provide for the maintenance or operation thereof. It is 
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my opinion that this amendment confers broadly upon the 
city the power to acquire lands necessary for ferry purposes 
by condemnation and to directly operate such ferries with- 
out the intervention of lessees. I do not think that the 
power to acquire lands is confined to the territorial limits 
mentioned. Before this amendment section 826 governed 
generally the establishment and leasing of ferries. It ap- 
plied to all ferries. The amendment of 1905 did not in- 
troduce a new section, a new clause, or even a new sentence ; 
but it added to the sentence which provided for leasing by 
private agreement, and which was plainly applicable to 
all ferries, words authorizing the acquisition of land and 
municipal operation. The fact that the amendment reads 
that the real estate, property, plant or equipment which the 
city is authorized to acquire includes necessary terminal 
facilities and approaches upon the water front in Richmond 
or in specified portions of the Borough of Brooklyn does 
not exclude real estate in other localities from the opera- 
tion of its provisions. But such power to acquire lands and 
property and directly operate cannot be exercised unless 
preceded by the determination of the commissioners of the 
sinking fund, on the recommendation of the commissioner 
of docks, that a public letting would not be for the best 
interest of the city. It is perhaps not out of place to say, in 
passing, that the answering affidavits by which I am bound 
show that the Brooklyn termini are not owned by the city, 
but by the purchaser from the lessee at the foreclosure 
sale; but the source of the title, the relation of the land to 
the streets and whether it is burdened by any servitude to 
public use do not appear. 

Chapter 450 of the Laws of 1907 adds a new section to 
the Charter of Greater New York known as section 824a. 
This section authorizes the commissioner of docks, with the 
approval of the commissioners of the sinking fund, and in 
his discretion, to acquire by purchase any ferry and the 



VOLUME II. 121 



Matter of Everett E. Wheeler v. Gty of New York et al. 

necessary property and to maintain and operate the same. 
This power is plainly discretionary. 

The analysis of the statute seems to show that the right 
to acquire ferries and the necessary property by purchase 
and to operate the same rests in discretion, and that the right 
to let by private agreement or to acquire and operate under 
section 826 depends on the determination of the commis- 
sioners of the sinking fund that public letting is not for the 
best interest of the city. The duty to let at public auction 
is ministerial and absolute unless one of the other methods 
of operation is adopted. 

The next question is whether the performance of this 
duty can be enforced by writ of mandamus. 

The Montgomerie charter (sec. 15) vests in the city the 
discretion to determine how many and where ferries shall 
be located (see also sec. 818 of the Charter of Greater New 
York). The courts cannot, therefore, require the estab- 
lishment of new ferries by mandamus or any other 
judicial action no matter what the necessity for them 
may be (Chicago & Eastern RR. v. People ex rd. 
Langhans, 222 111., 396; N. Y. RR. v. Dustin, 142 U. S., 
492). But the question here is whether a duty rests on the 
city to maintain these particular lines as distinguished from 
a general duty to maintain ferries between such points as 
in the opinion of the city public convenience requires. The 
general discretionary power to establish ferries is granted 
by the fifteenth section of the Montgomerie charter. It is 
a ferry franchise in solido between Manhattan Island and 
the opposite shores (Mayor v. Starin, 106 N. Y., i). But 
when the ferries are once established there is a specific 
franchise for such lines. This is granted by the thirty- 
seventh section of the charter in the following words: 
•*And we do by these presents * * * give, grant, ratify 
and confirm unto the said Mayor, Aldermen and Common- 
alty of the City of New York, and their successors forever, 
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* * * the ferry and ferries on both sides of the East 
River, and all other ferries now and hereafter to be erected 
and established all round the Island of Manhattan's." 

The framers of the charter must have contemplated that 
the city would act under the fifteenth section in establishing 
ferries by definite lines. One reason why the broad powers 
conferred by section fifteen were given to a municipal in- 
stead of a private corporation was that a municipal cor- 
poration would in establishing the ferries be moved rather 
by considerations of public good than of profit. Discretion 
as to the location of new ferries was therefore wisely vested 
in the city. But as to ferries already established, a different 
condition is presented. The growth and development of 
the city and of the connected territory on the opposite 
shores, are largely influenced by the existence of the ferries. 
They are continuations of highways. Their cessation or 
relocation would seriously injure that portion of the com- 
munity which had established its business and located its 
residences relying on these means of transportation. Sec- 
tion thirty-seven, therefore, expressly granted to the city 
all ferries thereafter "to be erected and established." The 
rights and duties of the city as to the ferries once establish- 
ed are the same as if they had been specifically granted by 
the sovereign and accepted by the city. The duty of the 
city to the extent indicated is specified as to the established 
routes. The rule is well established that mandamus is the 
proper remedy to compel a corporation to perform a duty 
imposed on it by its charter (State v. Hartford & New 
Haven RR., 29 Conn., 538; People ex rel. Green v. Dutch- 
ess, &c., RR., 58 N. Y., 152; People ex rel. Keene v. 
Board of Supervisors, 142 N. Y., 271; Attorney-General 
V. City of Boston, 123 Mass., 460; People v. Rome, W. & 
O. RR., 103 N. Y., 95; People v. Albany & Vt. RR., 24 
N. Y., 261 ; People ex rel. Bridgeton v. Bridgeton & Mellville 
Traction Co., 62 N. J. L. Rep., 592 ; People v. N. Y. C. & 
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H. R. RR., 28 Hun, 543 ; People v. Northern Central RR., 
164 N. Y., 289; The King v. Severn & Wye RR., 2 B. & 
A., 646). 

The applicant, a private citizen, has sufficient interest in 
the question to entitle him to promote the proceedings. 
This is established by abundant authority (People ex rel. 
Case V. Collins, 19 Wend., 56; People ex rel. Stephens v. 
Halsey, 37 N. Y., 344; People ex rel. Waller v. Super- 
visors, 56 N. Y., 249; Application of Baird v. Supervisors, 
138 N. Y., 95; Savannah, &c.. Canal Co. v. Shuman, relator. 
91 Geo., 400; Union Pac. RR. v. Hall, 91 U. S., 343; High 
on Extraordinary Legal Remedies, 3d ed., sec 431 ; Dillon 
on Munc. Cor., 4th ed., vol. 2, sec. 865). 

But even if the court has power to issue its writ of man- 
damus to compel the city to act, it remains to be considered 
whether the facts shown in this record require that the writ 
should issue. The writ of mandamus rests largely in 
judicial discretion. Not only must the applicant show a 
clear legal right to it, but he must convince the 
court that considerations of justice require it to act 
(People ex rel. Sherwood. v. Board of Canvassers, 129 N. 
Y., 360). It is contended that the writ should not issue 
because the construction of bridges and tunnels has rendered 
the ferries no longer a public necessity and convenience and 
has made their operation unprofitable. 

The record shows that during the last five years these 
ferries have carried over 77,000,000 passengers and over 
3,000,000 vehicles, and that the inhabitants of a large and 
important area of both the boroughs of Manhattan and 
Brooklyn are more conveniently served by the ferries than 
by bridge and tunnels. The necessity for the ferries may 
be further reduced by the construction of the new Manhattan 
Bridge, but the extent to which the new bridge will reduce 
the usefulness of the ferries is not shown, nor in the nature 
of things can it be shown. The exhibits introduced by the 
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applicant show the territorial relation of the bridges to 
the ferries, and judicial notice may be taken of the fact 
that the Manhattan approaches to the Williamsburg Bridge 
are at a distance from the ferry termini. No bridge has yet 
been built which does not leave a large area of land covered 
with buildings mostly used for business purposes between 
its approaches and the river side. I think that upon the 
record before me it sufficiently appears that these ferries are 
still a public convenience and necessity. 

It is alleged in the opposing affidavit that the ferries are 
operated at a revenue deficit, but the extent of the deficit 
is nowhere stated. It would have been possible to show the 
financial results of their operation, but neither party has at- 
tempted it. Whether the deficit is caused by the rental 
paid the city, by interest or dividend charges, or by the 
difference between the revenue from tolls and the expense 
of operation does not appear. The city has established 
under the ancient charter and owns and operates directly 
or through lessees about thirty ferries. The revenue from 
all these ferries is large. Possibly some, and these among 
them, may be unprofitable. But it is not alleged that the 
operation of all the ferries created under the franchise 
granted by these charters is unprofitable. It appears that 
the receipts from ferry rentals during the ten years from 
1898 to 1907 inclusive amounted to $3,647,574, and that 
the rental from the five ferries involved in this proceeding 
for the same term was $453,396. It does. not appear what, 
if any, expense is chargeable against this sum. It is shown 
that certain laws regarding hours of labor and rate of 
wages increase the expense of a ferry operated by the city. 
But this is not of controlling importance, for it does not ap- 
pear that the ferries may not be leased on less burdensome 
terms. The fact that the exercise of a franchise, especially 
the partial exercise of a franchise, becomes unprofitable does 
not psr se relieve the owner from the duty of operation. 
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The corporation counsel claims that a peremptory writ 
cannot issue because allegations in the moving papers are 
denied. But in reaching my conclusion I have not con- 
sidered any allegations in the moving papers which are 
denied, and I have taken as conclusive all statements of 
fact made in the opposing affidavits. The court is not 
concluded by allegations of law (Haebler v. N. Y. Pro- 
duce Exchange, 149 N. Y., 414). 

I have reached the conclusion that the ferries in question 
were established pursuant to the authority contained in the 
Montgomerie charter; that by the provisions of section 
thirty-seven of that charter a special franchise to operate 
these particular lines on the specified routes was conferred 
upon the city; that the acceptance of such franchise im- 
posed upon the city the corresponding duty of operating the 
same for the public service; that such duty is modified and 
limited by the powers granted by the Legislature prescrib- 
ing the method in which such franchise shall be operated; 
that the performance of this duty maybe enforced by a writ 
of mandamus ; that the plaintiff has shown an interest in the 
question which authorizes him to apply for the writ, and 
that the undisputed facts justify the court in exercising its 
discretion in granting the writ. 

The motion for a writ of mandamus is granted so far as 
to require the city to offer leases of these ferries at public 
auction pursuant to the provisions of section 826 of the 
charter, provided that within a time after the issuance of 
the writ to be fixed on the settlement of the order the same 
are not leased by private agreement or proceedings are not 
begun to acquire the necessary land for the purpose of 
municipal operation as authorized by said section, or the 
property necessary for municipal operation is not acquired 
by purchase as authorized by section 824a. The return to- 
the writ may be made at the April Special Term of this 
court. The order may provide that the issuance of the 
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writ may be stayed for ten days after entry. 

It may be that as the city does not own the Brooklyn 
termini a bidder will not be secured when the lease is 
offered, and the writ will therefore be ineffective. But 
the court will have exhausted its power to compel a recogni- 
tion of its duty by the city. When the Legislature con- 
ferred on the commissioners of docks and of the sinking 
fund discretionary power to determine when ferry fran- 
chises should be let by private agreement, or the necessary 
property acquired by purchase or condemnation, and the 
ferries municipally operated, it withdrew such matters from 
the power of the courts. Further remedy must be sought 
either in the voluntary action of the city or in the Legisla- 
ture. Motion granted as indicated, with $50 costs. Settle 
order on notice. 



WREDE V. GILLEY. 

Supreme Court, New York County, Special Term, Decem- 
ber, 1908. 

Bankraptcy— Sale of Property— Priority. 

When it is shown that a receiver in supplementary proceedings 
failed to obtain possession of certain property belonging to the 
judgment debtor, a receiver in bankruptcy subsequently appointed 
has a prior right to the proceeds from the sale of said property 
he having first taken active steps to obtain possession thereof. 

Action by a receiver in supplementary proceedings to 
obtain possession of certain moneys belonging to a judg- 
ment debtor's estate. Decree for defendant. 

/. H. Rogan, for plaintiff. 

Carter, Ledyard & Milbum, for defendant. 
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Newberger, J. — On July 10, 1906, one Oothout recovered 
a judgment against one Alley, and on the 19th day of Febru- 
ary, 1907, the plaintiff was appointed receiver of the property 
of Alley in supplementary proceedings and qualified as such 
receiver on the 25th day of February, 1907. On the 3d 
day of May, 1907, on his own petition, Alley was adjudi- 
cated a bankrupt in the United States Court for the South- 
em District of New York, and the defendant Clarke was 
appointed trustee in bankruptcy on the loth day of June, 
1907. On the 5th day of August, 1907, after he had been 
declared a bankrupt, the bankrupt died. At the time of 
filing his petition in bankruptcy he was a member of the 
New York Stock Exchange, which fact is set forth in the 
schedules annexed to his petition in bankruptcy. Three 
days after his death, on the 8th day of August, 1907, the 
Stock Exchange sold the bankrupt's membership, and, after 
deducting certain claims payable under the rules of the Ex- 
change, there remains a surplus of $9,764.19, which is now 
on deposit in a trust company. This action is brought by 
the plaintiff to recover the fund thus remaining. The de- 
fendant Clarke claims the fund by reason of his appoint- 
ment in the bankrupt proceedings. Had the plaintiff insti- 
tuted proceedings immediately after his appointment, and 
taken steps to follow whatever property there was in the 
membership of the Exchange, he would have been protected 
at this time, and would have been entitled to the fund now 
on deposit, but it appears that there were no steps taken 
by him until after the trustee in bankruptcy had been ap- 
pointed and the sale of the membership had taken place 
(see Metcalfe v. Barker, 187 U. S. Rep., 165). Therefore, 
under the bankruptcy law, the fund becomes a part of the 
bankrupt's estate, and the defendant Clarke is entitled to a 
judgment directing that the same be paid over to him. Sub- 
mit findings and decree. 
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CONTESTED WILL OF LAURA W. RONALDSON. 

Surrogate's Court, New York County, December, 1908. 

Legatee under will— Law of domicile— Trust fund. 

A bequest leaving the residuary personal property to an institution 
outside of this state, is a valid one, if under the laws of its 
domicile it could lawfully receive such bequest The fact that 
the fund thereby created should be known by the name of the 
testatrix and the income used for a certain purpose did not create 
a trust fund. 

On the probate of a will the validity of the paragraph 
which gfave the residuary estate to a certain institution in 
another State was questioned. Probate allowed. 

David Orr, for proponent. 

Geo. Carr, for contestant. 

Thomas, S. — The validity, construction and effect of 
the third clause of the propounded paper having been ex- 
pressly put in issue, I must determine these questions upon 
the decree admitting it to probate as a will, so far as that 
clause assumes to make any disposition of personal property. 
I am without jurisdiction to adjudge upon the disposition 
of real property (C. C. P., Sec. 2624). So far as the per- 
sonality is concerned, the duties of the executors under the 
third clause of the will are purely executorial. They are 
to convert the residuary personal property into cash and 
"pay the same to the trustees of the Hampden Normal In- 
stitute, situated at Hampden, in the State of Virginia, for 
the sole use of said institute." No trust duty is imposed 
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on the executors and no trust power is conferred beyond 
flic trusts and powers imposed upon and granted to all ex- 
ecutors for the purposes of effecting due administration of 
assets. The legacy thus directed to be paid is valid if the 
legatee is qualified to accept it under the law of the State 
of Virginia, the place of its domicile (Robb v. Washington 
and Jefferson College, 185 N. Y., 485, 496). The "Trustees 
of the Hampden Normal Institute" is a corporation created 
by a special act of the General Assembly of the State of 
Virginia, passed June 4, 1870, and was vested by that act 
with power to receive gifts and bequests of property, real 
and personal, "not to exceed $800,000 in value." By a later 
General Act of the General Assembly of the State of Vir- 
ginia, which became a law on May 21, 1903, provisions were 
made for the formation of charitable and educational cor- 
porations of the class of the Hampden Institute by the mere 
filing of certificates with no limitation upon their power to 
acquire and hold property, except that "no such corporation 
shall in its corporate capacicty hold real estate, the yearly in- 
come derived from which shall exceed the sum of $50,000." 
A provision of this General Act allowed any corporation 
organized at the time of the passage of the act, and author- 
ized to carry on any object or purpose permitted by the 
statute to change the location of its principal office and 
"make such other amendments, changes or alterartions of its 
charter as may be desired," provided, however, that the cer- 
tificate of amendment, change or alteration "shall contain 
only such provisions as it would be lawful and proper to 
insert in an original certificate of incorporation made at 
the time of such amendment, change or alteration." Pur- 
suant to this authority, the "Trustees of the Hampden Nor- 
mal and Agricultural Institute" filed a new certificate, pro- 
ceeding regularly and duly according to the said General 
Act, and thereby amended its original act of incorporation 
and charter by striking out the limitation as to property 
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to be held by it therein contained and inserting in lieu 
thereof the words ''provided that the real estate owned shall 
not exceed at any one time twelve hundred acres." Thereafter 
the corporation continued its benevolent work and received 
gifts in aid thereof from individuals and from the United 
States Government, and at the time of the death of the 
testatrix its property, real and personal, exceeded $i,ooo,- 
000 in value. All of this was done with great publicity, and 
it does not appear that the State of Virginia has objected 
or has sought to revoke the charter thus granted by it and 
amended by its authority. The general purposes of the 
Hampden Institute are by the special act creating it "for the 
instruction of youth in the various common school, academic 
and college branches, the best method of teaching the same 
and the best mode of practical industry in its application to 
agriculture and the mechanic arts." In carrying out these 
purposes the institute has, during at least twenty years last 
past, cared for the ''instruction of youth" of Indian blood, 
and has during that time granted and maintained scholar- 
ships for "members of the Indian tribes of North America," 
educating and supporting them in its institution. In doing 
this it has acted within the scope of the powers granted to 
it, and the testatrix, by the third clause of her will, shows 
an interest in this charity and a desire to aid in its continu- 
ance. All of these acts of the institute were performed and 
are being continued under the laws of the State of Virginia 
without protest from and with the approval of the public 
authorities of that State. It now has, de facto as well as 
de jure, an existence in that State, carrying on actively the 
work of instruction and aid to youth of Indian races and 
to youth of colored races, and I will find as a fact that it is 
a body corporate duly created and is lawfully acting as 
such under the laws of that State. No trust is created by 
the third clause of the will. The bequest is to the body 
corporate, and not to the trustees, for the words "trustees 
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of" are part of the name given to the corporation in the act 
creating it, and also because the gift is made "for the sole 
use of the said institute." This absolute gift is not made 
conditional nor is a trust imposed by a request that the 
fund shall be known by the name of its donor, that it shall 
be invested by the trustees, that the principal shall remain 
intact and that the income shall be used for special corpo* 
rate purposes. The rule is so in this State, and I will find 
as a fact that it is the law of Virginia (Farmers' Loan & 
Trust Co. V Shaw, 56 Misc., 201, 206; aff'd by App. Div. 
on opinion below, 127 App. Div., 656; Protestant Episcopal 
Education Soc'y v. Churchman, 80 Va., 718; Trustees of 
the General Assembly of the Presbyterian Church v. Guthrie, 
86 Va., 125 ; Raney v. Lange, 58 Barb., 453 ; In re Zinmier- 
man, 84 N. Y. St. R., 395). The bequest is lawful and the 
l^patee may lawfully receive it. Tax costs and settle find- 
ings and decree on notice. 



ESTATE OF EMMA C. SANDS. 



Surrogate's Court, New York County, December, 1908. 



WiUr— Probate thereof —Piooeedinss In another state— Secorde^ 

Evidence. 

When upon the probate of a will it appears that proceedings were 
begun in a court of another state for the admission to probate ot 
another will, the proceedings in said state are not a bar to the 
probate of the will in this state where the parties to the pro- 
ceedings were not the same and the former proceedings were not 
final. 

Probate of a will, contested on ground of former proceed- 
ings in another State. Will admitted to probate. 
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John B. Pine, for proponent. 

Charles W. Ridgeway, for contestant. 

Beckett, S. — It is admitted that most of the 
property of decedent, which consisted entirely of 
personalty, was situated in this State at the time 
of her death, and the evidence establishes that at 
that time she was a resident of this country and 
that the papers propounded as her will and codicil there- 
to were in all respects duly executed in conformity with the 
law of this State and are entitled to be admitted to probate 
as her last will and testament unless the proceedings, which 
were had in the courts of the State of Missouri, prevent that 
result. The judgment of the Probate Court of Independ- 
ence County, in the State of Missouri, admitting to pro- 
bate an alleged subsequently executed will of the decedent, 
which the contestant sought to introduce in evidence to de- 
feat the probate of the papers propounded in this procee'l- 
ing, was made in what is known as a probate proceeding in 
the common form, and from the nature of that proceediiig 
no notice thereof was required to be given to the heirs at 
law or next of kin of the decedent or to any person in any 
way interested in sustaining the validity of the papers here 
offered for probate; and it does not appear that notice of 
the proceeding was given to or actually had by any of them 
or by any party to this proceeding, although it might not 
unreasonably be surmised that that proceeding was not un- 
known to such of them as were interested in establishing 
the will affected by it and in preventing the probate of the 
papers here propounded. After the termination of the 
proceedings in the Independence County Probate Court an 
action was brought in the Circuit Court of Jackson County, 
in the State of Missouri, by the proponent in this proceeding 
and certain other of the parties thereto, within the time al- 
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lowed by the statutes of that State for the purpose, to test 
the validity of the will so admitted to probate in that State. 
That action or proceeding is still pending, but all of the par- 
ties to this proceeding are not parties thereto. No attempt 
was made by the contestant in the present proceeding to 
prove the last-mentioned will in accordance with the re- 
quirements of the provisions of our Code relating to the 
probate of wills by surrogates' courts, he entirely resting his 
case upon the contention that the proceedings in the State of 
Missouri were a complete bar and answer to the present pro- 
ceeding. Under the laws of the State of Missouri the judg- 
ment or action of the Missouri Probate Court was incapable 
of becoming a final or conclusive adjudication until the ex- 
piration of the period allowed by those laws for the com- 
mencement of an action or proceeding in tlie Circuit Court 
to determine the validity of the will, and then only in the 
event that no such action or proceeding had been commenced 
within the prescribed period. Such action or proceeding 
was brought and, as previously stated, is now pending. The 
judgment or action of the Probate Court, which is an in- 
ferior court of limited jurisdiction, was entirely interlocutory 
and inconclusive in character, and of no binding force what- 
ever at the time of the commencement of the action in the Cir- 
cuit Court, and the commencement of that action immedi- 
ately effected a vacation of the action of the Probate Court 
and left the question of the validity of the will entirely open 
for trial and decision by the Circuit Court precisely and as 
completely as if the action in the Probate Court had never 
been taken (Hogan v. Hinckley, 195 Mo. R., 532; Cust v. 
Lust, 142 Mo. R., 630, 637). The judgment or action of 
the Missouri Probate Court not being a conclusive adjudi- 
cation in the State of Missouri, obviously it cannot operate 
as such an adjudication in this State. But whatever may 
be the force of that judgment in the State of Missouri, it 
could not and does not preclude or estop- the proponent and 
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the other parties to this proceeding who were not parties 
to the action or proceedings in which it was obtained from 
entirely ignoring such action or proceedings and proving 
despite them that the instruments under which they claim 
were the last will and testament of the decedent (Matter 
of Law, 56 App. Div., 458 ; Matter of Gaines, 84 Hun, 520, 
523, aff'd 154 N. Y., 747; Garvey v. U. S. Fidelity & Guar- 
anty Co., yj Hun, 395; Overby v. Gordon, 177 U. S. R., 
214, 227; Tilt V. Kelsey, 207 U. S. R., 43, 51, 59; Bridgman 
V. Fayerweather, 140 Mass. R., 415, 416; Bowen v. Johnson, 
73 Am. Dec, 51). It follows that the record of the pro- 
ceedings in the Probate Court of Independence County can- 
not be admitted in evidence in this proceeding. All the 
parties to the present proceeding are not parties to the action 
in the Circuit Court of Jackson County, and the issues raised 
in that action are not entirely the same as and do not cover 
or necessarily involve all the issues presented in this pro- 
ceeding, and the judgment which might be rendered in the 
Circuit Court need not necessarily or at all affect the relief 
the proponent seeks here. Such being the case, the penden- 
cy of the proceeding in the Circuit Court is unavailable as 
a bar to the prosecution or maintenance of this proceeding 
(Stowell V. Chamberlain, 60 N. Y., 272, 276; Mandeville 
V. Avery, 124 N. Y., 376, 387; Clark v. Vilas Nat. Bank, 
22 App. Div., 607). Having concluded that the proceeding 
in the State of Missouri presents no obstacle to the proba- 
tion of the papers propounded, I shall, as previously intim- 
ated, admit them to probate as constituting the last will and 
testament of the decedent. 



VOLUME II. 135 



People ex rel. Ltikagus v. Barry. 



PEOPLE EX REL. LUKAGUS v BARRY. 

Supreme Court, Neiv York County, Special Term, January, 

1909. 

Jfandamaa— Section 7x0 of City Charter— Coiuitnictioii Thereof— 

Vagrancy. 

The duty of the Commissioner of Correction being ministerial, a 
writ of mandamus may issue compelling him to obey section 
710 of the City Charter as to which he has no discretion. 

This is a motion for a writ of mandamus to compel a pub- 
lic ofiicer to perform a ministerial duty. Motion granted. 

Abraham Pearlman, for the motion. 

Francis K. Pendleton, opposed. 

Erlanger, J. — This is an application for a peremptory 
writ of mandamus directed to John J. Barry, Commissioner 
of Correction of the City of New York, commanding and 
directing him forthwith to prepare and transmit a written 
order to the superintendent, warden or sheriff in charge of 
the Workhouse, Blackwell's Island, New York, pursuant 
to section 710 of the Greater New York Charter, as amend- 
ed by the Laws of 1905, specifying the date of the discharge 
of the petitioner, who is now committed at the said Work- 
house, Blackwell's Island, New York, and also command- 
ing and directing the superintendent, warden or sheriff in 
charge of said workhouse forthwith to comply with the tenns 
and conditions of the said written order so transmitted by 
the said commissioner of correction. The facts are not dis- 
puted. The petitioner, on the 17th day of November, 1908, 
was arraigned before one of the magistrates of the city, 
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charged with violating section 141 of the Tenement House 
Act (Laws 1901, chap, 334, sec. 141). She was found guil- 
ty of the charge and committed to the workhouse for a pe- 
riod of six months. The commissioner has refused to make 
any written order under section 710 of the charter as 
amended by Laws of 1905, chapter 638. Under the Laws 
of 1901, chapter 334, section 141, under which the petitioner 
was prosecuted, she was, when found guilty, "deemed a va- 
grant and was to be committed "to a county jail for a term not 
exceeding six months from the date of commitment." That 
section further expressly provided that "the procedure in 
such case shall be the same as that provided by law for other 
cases of vagrancy." Referring then to the procedure in 
other cases of vagrancy we find that upon conviction the 
person convicted shall be sentenced to the workhouse "for 
the term of six months" (sees. 707 to 710, 712, Greater New 
York Charter). But by the provision of section 710 (as 
amended by Laws 1905, chap. 638), the commissioner of 
correction is required within two days after the commitment 
of any person upon a conviction of vagrancy to ascertain 
from the records therein referred to whether such person 
is committed to the workhouse, penitentiary or county jail 
within two years next preceding the date of such commit- 
ment for public intoxication, disorderly conduct or vagrancy 
and to make a written order specifying the date at which 
such person shall be discharged, and in the case of a person 
who has not previously been committed the order shall di- 
rect that such person shall be discharged at the expiration 
of five days from the date of his commitment. The consti- 
tutionality of this law has been sustained (People ex rel. 
Abrams v. Fox, 77 App. Div., 245). There has been no 
reason advanced why the provisions of the charter referred 
to do not apply to the case at bar. By the conviction of 
the petitioner she was "deemed a vagrant," and the proced- 
ure was by statute declared to be the same as provided by 
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law "for other cases of vagrancy." The intent of the 
statute is clear to place all cases of vagrancy in the 
same category and to make the procedure uniform. 
By the command of the statute the commissioner 
of correction, as well as all other officials, is obliged 
to adopt and follow the procedure in this case as that pro- 
vided by law for other cases of vagrancy. The duty of 
the commissioner being ministerial, a writ of mandamus 
may issue compelling him to obey the command of the stat- 
ute as to which he has no discretion. Motion granted. 



EAGAN V. BOARD OF EDUCATION. 

Supreme Court, Special Term, Kings County, January, 

1909. 

Costs in an action— Paymsnt thereof —Municipal OorpoiatioBa. 

In an action brought against the Board of Education, when the 
plaintiff is successful, such plaintiff may recover the amount 
of the costs,, if the provisions of Sec. 3245 of the Code of Civil 
Procedure, relating to costs awarded against a Municipal Corpora- 
tion have been complied with. 

Motion under the authority of Sec. 3245 of the Code of 
Civil Procedure. Motion denied. 

Francis K. Pendleton, Chas. Mclntyre & Stephen O'Brien, 
(of counsel) for the motion. 

Lavinia Lally, opposed. 

Marean, J. — ^The purpose of section 3245 of the Code of 
Civil Procedure touching costs in actions such as this, is to 
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protect municipal corporations against the initial costs of 
suits upon undisputed claims. Whatever is unmistakably 
within the statute must, of course, not be read out of it by 
construction ; but, on the other hand, nothing not within its 
spirit and intent and not within its unequivocal terms must 
be read into it. The section referred to, it should be re- 
marked, was not drafted for the cases of claims against the 
Board of Education, a corporation quite unique in many 
respects and especially in respect to its finances. 

It may be safely asserted that the Comptroller of the 
City has been always regarded as the fiscal officer of the 
Board of Education and I see no reason why that view 
should not be adopted for the purpose of the question under 
consideration. "Fiscal" as a noun is defined by Webster, 
"treasurer;" as an adjective "financial, pertaining to 
finance." The Comptroller is in fact the sole treasurer of 
the Board of Education; the sole and only custodian and 
disbursar of the funds apjfropriated to its use; his actual 
function is that of chief and only fiscal officer of the Board. 
The contention is a mere verbal quibble entitled to no re- 
spect. All claims against the Board must be paid by him 
as though he were in terms treasurer of the Board. He oc- 
cupies then exactly that relation to the payment of claims 
against the Board which the statute contemplated in mak- 
ing notice before suit to the fiscal officer a condition to the 
right to costs and notice to him secures that protection 
against vexation and unnecessary costs added to undefended 
claims which the statutie was intended to afford. 

I am besides satisfied that the claim was duly presented 
to the auditing department of the defendant so as to satisfy 
the condition of the statute. 

Motion denied with $10.00 costs. 



VOLUME II. 139 



Cement v. Rabb^ch. 



CLEMENT V, RABBACH. 

Supreme Court, New York County, Trial Term, January, 

1909. 

Liquor Tax Law-^Constitutioiiality thereof— Police Power. 

Section 51c of the Liquor Tax Law provides that liquor which is 
unlawfully kept for the purposes of sale and distribution may be 
seized by a warrant, together with "the vessels in which such 
liquors are contained." 

The constitutionality of such provision is questioned when the 
possessor of the liquor does not own the vessels which contain 
the liquor, as being a taking of private property "without due 
process of law" held that such provision of the Liquor Tax Law 
is unconstitutional and not a fair exercise of the police power. 

An action under the Liquor Tax Law, in which the con- 
stitutionality of Sec. 31C, of said law is raised, and said 
provision is declared to be unconstitutional. 

H. H, Kellogg, for plaintiff. 

M. Meyer, for defendant. 

Brady, J. — By chapter 350, Laws of 1908, the Liquor Tax 
Law was amended by adding thereto an additional section, 
designated section 31c, as follows, viz.: "Section 31c. Search 
for seizure and forfeiture of liquors kept for unlawful traffic. 
Subdivision i. Liquors kept in any place in this State after 
July I, 1908, for the purpose of sale or distribution therein, 
in violation of the provisions of this act, and the vessels in 
which such liquors are contained, are declared to be a nui- 
sance and are forfeited to the State when seized, and such 
forfeiture declared in the manner provided in this section. 
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Subdivision 2. Upon the verified complaint of a special 
agent or a peace officer or other citizen setting forth facts 
which establish that liquors are kept, stored or deposited in 
any place in this State for the purpose of unlawful sale or 
distribution therein any justice of the Supreme Court in the 
judicial district where such liquors are kept shall issue his 
warrant to any special officer commanding him forthwith 
to search the premises described in said warrant for the 
liquors specified therein and to seize such liquors if found 
and to safely keep such liquors until final action thereon as 
in this section provided, and to make immediate return 
thereon to the justice issuing the same. The complaint 
shall state the name of the person so keeping such liquors 
and the name of the owner of the premises where such liq- 
uors are so kept, if known to the complainant, together with 
a description of such premises sufficient to identify the 
same. The warrant shall contain a notice directed gen- 
erally to all persons claiming any right, title or interest in 
such liquors to appear before the justice issuing such war- 
rant at a time and place therein specified not more than 
twenty days after the issuance of said warrant and not less 
than ten days after the execution thereof and show cause 
why such liquors should not be forfeited to the State. A 
copy of such warrant shall be delivered to the person so 
keeping such liquors, if he be present at the time of such 
seizure, and another copy of such warrant shall be posted 
in a conspicuous place upon said premises. * * * 
At the time and place specified in the notice contained in 
such warrant any person claiming any right, title or inter- 
est in the liquors seized under such warrant may interpose 
a verified answer controverting the allegations of the com- 
plaint * * * If it be established upon the hearing 
before the justice that the liquors so seized were kept for 
the purpose of unlawful sale or distribution within this State 
judgment of forfeiture of said liquors to the State shall be 
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entered, which judgment shall provide for the public de-^ 
struction of such liquors and the vessels in which the same 
were contained." In the case at bar, upon a complaint veri- 
fied by a special agent a warrant was issued by a justice of 
the Supreme Court and certain liquors found in the posses- 
sion of the defendant were seized thereunder, including a 
quantity of beer contained in bottles. The bottles contain- 
ing this beer are claimed to be owned by one Maas, who is 
engaged and duly licensed in the business of bottling beer 
and selling it thus bottled to customers. According to a 
custom of the trade the beer only is sold, but the proprietary 
interest of the bottler in the bottles which have his name 
or mark blown thereon is not parted with or sold, but is 
expressly retained and protected by the provisions of chap- 
ter 933, Laws of 1896. The constitutionality of the amend- 
ment is attacked so far as destruction of bottles thus owned 
is directed to be made, upon the ground that it is violative 
of Article i, section 6, of the Constitution of the State of 
New York, which provides that no person shall be deprived 
of life, liberty or property without due process of law, and 
of Article XIV, section i, of the Constitution of the United 
States, which provides that no State shall deprive any per- 
son of life, liberty or property without due process of law. 
The facts are that the liquors seized were kept by and taken 
from the possession of the defendant, and were so kept in 
violation of the provisions of the Liquor Tax Law, and that 
the bottles which contained beer were the property of and 
owned by Maas, who had sold the beer thus bottled to the 
defendant. While it is beyond dispute that a State Legis- 
lature may without violating the constitutional provisions 
above referred to pass laws absolutely prohibiting the man- 
ufacture or sale of intoxicating liquors for use as a beverage 
within its jurisdiction, and providing for the confiscation, 
forfeiture and destruction of appliances, machinery and' 
property used in such manufacture and sale, yet it always^ 
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appears that the principle upon which such power is con- 
ceded to the Legislature by the courts is that the Legislature 
has the right to determine that the use of intoxicating liquor 
is inimical to the health, welfare and morals of the citizens 
of its -State, and that having so determined it may prescribe 
all necessary and proper means to prevent its use without 
regard to alleged rights or interests of individuals. The 
Legislature of our own State, however, has not absolutely 
prohibited the sale of intoxicating liquors, but has sought 
to regulate such sale, possibly in the interest of the morals 
and safety of the community, but decidedly as a source of 
income. It is so well known that reference to adjudicated 
cases is unnecessary that private property may be summarily 
destroyed in the public interest without compensation to 
the owner, as in the case of infected milk, cattle or pro- 
visions, or to prevent the spread of contagious diseases or 
the spread of a conflagration, and it has been held (Lawton 
V. Steele, 119 N. Y. R., 226) that fish nets of a certain kind 
prohibited by act of the Legislature may be summarily 
destroyed by the proper officer when seized as directed by 
such act. But in all such cases it is evident that the de- 
struction of the property has appropriate and direct and 
necessary connection with the main purpose of the law, to 
wit, the conservation of the rights, welfare, health or morals 
of the community, and that a failure to destroy such prop- 
erty would practically render such laws nugatory. The 
keeping for the purposes of sale of milk of a lower grade 
or quality than that provided by law is a crime, and pro- 
vision is made for the punishment of the offender and the 
milk may be summarily destroyed, but no provision of law 
exists directing or permitting the destruction of the milk 
cans which contain the proscribed fluid, either by summary 
act or after a judicial forfeiture, for the very same reason 
as is claimed on behalf of the beer bottler, namely, that the 
vessel is owned by a person other than the offending milk 
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seller. While within the reasonable exercise of its police 
power, the Legislature may provide for the confiscation, 
forfeiture and destruction of liquors kept for the purpose of 
sale or distribution contrary to the Liquor Tax Law, and 
may perhaps have the right to provide for a destruction 
of the vessels containing such liquors when owned or 
claimed by the guilty possessor, I cannot concede the right 
to order the destruction of such vessels when owned or 
claimed by another without any manner of notice to such 
owner or opportunity to be heard. A citizen engaged in 
the beer bottling business and duly licensed may sell his 
bottled wares in bulk to a purchaser who is a duly licensed 
dealer in liquors, and such purchaser may in turn sell the 
same to a second purchaser and the process of sale may 
continue ad libitum and the title of the bottler to the bottles 
and his right to repossess the same when emptied of their 
original contents continues unimpaired ; but if after a series 
of sales from one licensed dealer to another the bottles are 
found in the possession of an unlicensed dealer for the 
purpose of sale or distribution, or if they are so found after 
having been emptied of their original contents and refilled 
in fraud of the bottler's rights, or even after having been 
stolen from him, a judgment of forfeiture of the liquor 
alone is entered, this section provides that they shall be 
destroyed and without notice of seizure, actual or construc- 
tive, or opportunity to appear and defend his rights. I fail 
to see that the destruction of bottles in such a case has ap- 
propriate or direct or in any manner necessary or reasonable 
connection with the main purpose of the law ; and in so far 
as said section directs such destruction without regard to 
the ownership of the vessels it is not a fair and reasonable 
exercise of the police power, and is in conflict with the con- 
stitutional provisions above referred to. The plaintiff is 
entitled to a judgment of forfeiture of all the liquors seized 
under the warrant herein and for the public destruction 
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of such liquors and of the vessels in which the same were 
contained except the bottles claimed by said Maas. 



BEALL V DADIRRIAN. 

Supreme Court, New York County, Special Term, January, 

1909. 

Malidous Proaecntioii— ProlMble cause— Evidence thereof. 

When in an action for malicious prosecution a demurrer to the 
complaint is made on the ground of insufficiency thereof and the 
demurrant contends that the allegation of the complaint that the 
plaintiff was, after a hearing before the magistrate, held in bail, shows 
prima facie evidence gf probable cause ; and that without a further 
allegation that the magistrate's holding was the result of fraud 
or other improper means, there are not sufficient facts to show 
want of probable cause, such demurrer will be overruled as the 
committing magistrate will only hold a defendant when he has 
sufficient reason to believe defendant guilty of the crime with 
which he is charged. 

Demurrer to complaint in action for malicious prosecu- 
tion. Demurrer overruled. 

/. O. Ball, for plaintiff. 

Rand, Moffat & Webb, for defendant. 

Greenbaum, J. — Demurrer to complaint for insufficiency. 
The plaintiff's action is for malicious prosecution. The 
complaint alleges that the "defendant maliciously and with- 
out reasonable or probable cause therefor charged plaintiff 
before one of the City Magistrates of the City of New York 
with the crime of blackmail, under section 558 of the Penal 
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Code, and thereupon procured a warrant to be issued for 
the arrest of the plaintiff; that thereafter, and upon the 
same day, plaintiff was arrested upon said warrant, and, 
after a hearing before the said magistrate, was held in bail 
in the sum of one thousand dollars, and was compelled to 
be photographed for what is known as the 'Rogues' Gal- 
lery,' subject to inspection by many masked detectives at 
the police headquarters, and was imprisoned in the City 
Prison of the City of New York for the period of seven 
days.*' It is further alleged that thereafter, after a hearing 
before the Grand Jury of the County of New York, "the 
said grand jury declined and refused to find or present an 
indictment against plaintiff, and duly dismissed said charge, 
and said prosecution was thereby terminated." The 
demurrant contends that the allegation of the complaint 
that the plaintiff was held in bail after a hearing by the 
committing magistrate shows prima facie evidence of the 
existence of probable cause, and that without a further 
all^fation that the magistrate's holding was the result^ of 
fraud or other improper means, there are not sufficient facts 
to show want of probable cause. The precise point here 
raised seems fielder to have been considered by the courts 
of this State, so far as I know. It has been held that "the 
holding of the acaised by the City Magistrate, after ex- 
niination into the facts, was prima facie evidence of prob- 
able cause (Schultz v. Greenwood Cemetery, 190 N. Y., 
276, 280, 281). In other jurisdictions a judgment of con- 
viction, although reversed, is regarded as conclusive evi- 
dence of probable cause (Crescent City Live Stock Co., 
&c., v. Butchers' Union, 120 U. S., 141, and cases cited 
therein). The decisions in this State as to the effect of a 
reversed judgment are somewhat confusing. In Burt v. 
Smith (181 N. Y., 7) it is stated: '*We find no case in 
this State where the effect of a judgment of a court of 
stxperior jurisdiction in this regard has been passed upon. 
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although it has been held that a judgment rendered by a 
justice of the peace and subsequently reversed on appeal, 
is not conclusive, but only prima facie evidence of probable 
cause/' citing Burt v. Place (4 Wend,, 591 ) and Nicholson 
v. Sternberg (61 App. Div., 51,) and criticising Palmer 
V. Avery (41 Barb., 290). The court evidently overlooked 
Miller v. Deere (2 Abb. Pr., i), where it was expressly 
held that the conviction of the plaintiff in the General Ses- 
sions, a court of record, upon a trial had at the instance of 
the defendant, was conclusive evidence of probable cause, 
notwithstanding that the judgment of conviction was 
reversed. The reasoning of the opinion in the case 
is cogent, and the views of Marcy, J., in Burt v. 
Place (supra) analyzed. The Miller case also recognizes 
the rule that appears to be universally approved, 
"that a conviction, though reversed on appeal, is 
proof of probable cause of action, and can only be met by 
proof of circumve.ntion and fraud practiced in the first suit 
to prevent the defendant in that suit from producing the evi- 
dence, which it was known he could produce, or by proof 
of similar wrong." In Stanton v. Mason (119 App. Div., 
437, 439) it is said that "it seems well settled in this State 
that a judgment of conviction, although subsequently re- 
versed, is prifna facie evidence of probable cause in an 
action for malicious prosecution," citing Miller v. Deere 
(supra), notwithstanding that the latter case distinctly 
holds that the conviction is "conclusive" evidence of proba- 
ble cause. I have referred to these various cases because I 
conceive it important to a correct disposition of the precise 
question here submitted, to bear in mind the difference be- 
tween a judicial act that is only prima facie evidence of 
probable cause and one that is conclusive. Where a judg- 
ment of conviction, even though reversed, is conclusive evi- 
dence of probable cause, it seems clear that the admission 
in the complaint of such a judgment necessarily overthrows 
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the general allegation of want of probable cause (Miller 
y. Deere, i Abb. Pr., p. 6), and in the language of the Court 
in Crescent City, &c., Co. v. Butchers' Union, &c. (120 
U. S., 141), "to counteract the effect of the judgment or 
decree and the legal deduction of probable cause, it is incum- 
bent upon him (plaintiff) to make it appear in his declara- 
tion diat such judgment or decree was improperly obtained 
and was the result of acts of malice, fraud and oppression 
on the part of the defendant, designed -and having the effect 
to deprive him of the opportunity and necessary means to 
have defeated the suit and obtained a judgment in his 
favor." It seems equally clear that where the judicial act 
in the arrest proceedings, which are the basis of the action 
for malicious prosecution, is only prima facie evidence of 
probable cause, a different rule of pleading will be applica- 
ble than in a case where the complaint sets up facts showing 
conclusive evidence of probable cause. To overcome the 
effect of the magistrate's holding, it would be sufficient to 
present testimony in explanation, extenuation or contradic- 
tion of the facts upon which it is based and from which the 
prima facie evidence arises, and it would not be requisite 
to show that the judicial act was the result of fraud or other 
improper acts of the defendant (Heinemann v. Heard, 62 
N. Y., 448-455; Heilman v. Lazarus, 90 N. Y., 672; Griffin 
V. Manice, 166 N. Y., 188-194-195). In the case at bar 
there was no judgment of conviction. There was a holding 
by the magistrate upon a hearing. A defendant is not 
obliged to make a statement or produce witnesses before a 
committing magistrate, although he may do so (sees. 207, 
208, Code of Criminal Procedure), and the magistrate's 
holding only means that it appears, upon the proofs sub- 
mitted to him, that a crime has been committed, and "that 
there is sufficient cause to believe the defendant guilty there- 
of." The distinction must be observed between a solemn 
adjudication upon a trial, where both parties have presented 
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all the proofs that they deemed necessary, and a proceeding 
where a magistrate is not obliged to pass upon the ultimate 
facts, but may content himself with proof sufficient to enable 
him to find that the accused was guilty of the charge laid 
against him. This distinction is pointed out in Burt v. 
Smith (i8i N. Y., at pp. 7 and 8), where a situation quite 
analogous to that here existing was presented. If the evi- 
dence upon the trial does not tend to overccMne the effect of 
the testimony before the magistrate, the pritna facie evidence 
of probable cause would become conclusive. In Ross v. 
Hixon (12 Lawyers' Rep. Anno., 760, Kansas Sup. Court), 
in an action for malicious prosecution, where it was alleged 
that a committing magistrate had held the plaintiff for the 
act charged against him by the defendant, the court decided 
that it is unnecessary to allege that the finding of the magis- 
trate was the result of fraud or other undue means, but that 
the plaintiff may overcome the effect of the finding by ad- 
ducing evidence not considered by the magistrate bearing 
upon the question of probable cause. The allegations in 
the complaint that the plaintiff was held after a hearing by 
the magistrate doubtless are evidence, prima facie, of 
probable cause for plaintiff's arrest, and logically it may 
be said, as was held in Giusti v. Del Papa (19 R. I., 338), 
that the pleader by appropriate allegations should be re- 
quired to overcome the effect of his admission of the ex- 
istence of probable cause. However, under the practice 
of our courts in construing pleadings liberally— often too 
liberally — ^it may be said that the general allegation that the 
arrest was without probable cause is sufficient to enable 
the plaintiff upon the trial to show that upon all the facts 
in the case there was no probable cause for the defendant's 
action in procuring his arrest. The demurrer must be over- 
ruled, with costs to plaintiff, and with leave to defendant 
to answer upon payment of costs. 
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SCHULTHEIS v. FISHMAN. 

Supreme Court, New York County, Special Term, January, 

1909. 

Pleadinga— Answer— Paragraplia. 

Held, A defendant should not incur the hazard of having his 
pleadings condemned or treated as being defective simply be- 
cause the pleader in the first instance has drawn his pleadings 
so inartificially as to make an answer thereto difficult. 

Motion to compel plaintiff to number paragraphs of his 
complaint. Motion granted. 

David Kornblueh, for the motion. 
Wells & Snedeker, opposed. 

Erlanger, J. — The action is to foreclose a mortgage. 
Two of the defendants desire to serve an answer to the com- 
plaint, but claim that they cannot safely do so because the 
pleader has failed to number the paragraphs of the com- 
plaint, which consists of five pages. I think the motion 
should prevail. A denial of a particular paragraph is good 
(Fleming v. Supreme Council, 32 App. Div., 231). But a 
denial between certain folios has been condemned (Avery 
V. N. Y. Central, 6 Supp., 547, 548; Vamum v. Hart, 47 
Hun. 23; Caulkins v. Bolton, 98 N. Y., 511-514). A de- 
fendant should not incur the hazard of having his pleading 
condemned or treated as being ineffective simply because 
the pleader in the first instance has drawn his pleading so 
inartificially as to make an answer thereto difficult. Motion 
granted. 
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NEW YORK UNIVERSITY v. AMERICAN BOOK CO. 

Supreme Court, New York County, Special Term, January, 

1909. 

Water ratea— Payment thereof when not in leaae. 

In the absence of an agreement on the part of the landlord to pay 
the water rates, the tenant must pay same and a demurrer to a 
complaint in an action to recover said rents on the ground that 
the complaint does not state facts sufficient to constitute a cause 
of action, will be overruled. 

An action to recover water rents paid by plaintiff. De- 
murrer overruled. 

Griggs, Baldwin & Pierce, for demurrant. 

Opdyke, Ladd & Bristow, for plaintiff. 

Greenbaum, J. — It appears from the complaint that the 
defendant's predecessor, a New Jersey corporation, whose 
obligations were assumed by the defendant, leased from the 
plaintiff for manufacturing purposes the greater portion of 
a large modem building specially erected in part to meet the 
requirements of the defendant's business. The lease, which 
is for a term of 25 years, with an annual reserved rent of 
$40,000, is silent on the subject of water rates. The com- 
plaint alleges that the New Jersey corporation during its 
occupancy of said building as lessee used and consumed in 
its manufacturing business large quantities of water fur- 
nished by the City of New York, passing through and meas- 
ured by certain meters installed in said building, but made 
no payment for the amount of water consumed by it as 
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measured by the said meters. It is further alleged that upon 
the failure of the lessee to pay these water rates plaintiff, 
to save its property from sale by reason of the fact that 
water rates are made a lien upon the land, was compelled 
to pay the water rates, amounting to upwards of $9,000. 
This action is brought to recover the money paid as afore- 
said. The defendant demurs to the complaint upon the 
ground that it fails to state facts sufficient to constitute a 
cause of action. The defendant relies upon a series of de- 
cisions, commencing with Moffat v. Henderson (50 N. Y. 
Superior Ct., 211) and followed by Henderson v. Arbuckle 
(54 Superior Ct., 141), Darcey v. Stieger (23 Misc. Rep., 
145) and Lester v. Selliere (50 App. Div., 239, 242), which 
recognized the contention that in the absence of a covenant 
in a lease to pay water rates, the lessee is not liable therefor. 
An examination of these cases shows that they all evidently 
relied upon the correctness of the reasoning of the opinion 
in the Moffat case (supra), that the statutory lien on the 
premises for the amount of water supplied rests upon the 
taxing power of the State, and that in the absence of an 
agreement or contract to pay them the lessee is no more 
bound to pay the water rates which become a lien on the 
property than he would be obliged to pay a tax or assess- 
ment imposed thereon. The Moffat case was decided by the 
Superior Court, General Term, in 1884. In 1890 McAdam, 
J., sitting at Trial Term in the same court, wrote an elab- 
orate opinion showing that water rates were not a tax or 
assessment, but merely a charge for water furnished (Hen- 
nessey V. Volkening, 30 Abb. N. C, 100). In 1897 the 
Court of Appeals in Silkman v. Water Commissioners (152 
N. Y., 327) expressly held that water rates were not taxes. 
Lester v. Selliere (supra), although subsequent to the Silk- 
man case, apparently assumed the soundness of the reason- 
ing of the Moffat case, the court's attention evidently not 
having been directed to the point that water rates were not 
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taxes and to the fact that the decision in the Moffat case 
was based upon the erroneous assumption to the contrary. 
The water rates in suit were based upon the amount of 
water used, as measured by the meters, and in the absence 
of an agreement of the landlord to pay for all water used 
or consumed by the tenant it seems to me reasonable and 
just that the tenant should pay for what he uses. He is not 
obliged to use water. If he uses none he need pay no water 
rent. The demurrer is overruled, with costs and with leave 
to defendant to answer upon payment of costs. 



FOX AMUSEMENT CO. ET AL v M'CLELLAN AS 
MAYOR, ETC. (and three other cases). 

Supreme Court, Kings County, Special Term, January, 

1909. 

Revocation of Licenses— Moving Pictuie Bzhibitions— Construction 
of Sections 264-265 and 259 and 277 of the Penal Code, Section 
Z48Z of the Charter L Section 307 of the Revised Ordinances and 
Section 448 of the Code of Civil Procedure. 

The Mayor has authority to revoke or suspend common show li- 
censeSi but cannot do so without cause. 

A general revocation of licenses cannot be sustained where some, 
but not all, of the licensees are shown to have violated their 
licenses. 

Under the authority of sections 277 and 265 of the Penal Code, 
together with section 1481 of the City Charter, a moving picture 
show is not a "Public Show," although an admission is charged. 

An action to restrain the Mayor and his subordinates from acting 
under a general revocation of all similar licenses may be main- 
tained by a licensee, on behalf of himself and all others similarly 
situated. 

Motion for temporary injunction to restrain the defend- 
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ant or agents from acting under order of revocation of 
certain licenses. Motions granted. 

Ira Leo Bamberger, Gustavus A, Rogers and Sidney 
Lowenthal, for the motion. 

William B. Crowell, opposed. 

Blackmar, J. — These are motions for temporary injunc- 
tions to protect the plaintiffs in the exercise of their alleged 
rights under certain common show licenses for moving pic- 
ture exhibitions pending actions to rescind an order of the 
mayor revoking all such licenses. 

In three of the actions the plaintiffs sue to protect their 
own licenses. In the other the plaintiff brings the action 
for his own benefit, as president of the moving picture exhib- 
itors' association, and in behalf of all other holders of such 
common show licenses alleged to be similarly situated. 

Common show licenses for moving picture exhibitions have 
been granted by the mayor under the charter and ordinances 
to the number of about 550. Recently the mayor learned 
that certain of these licenses had been obtained by bribery. 
An investigation was begun which disclosed such conditions 
at many of the places that a public meeting was called by 
the mayor to be held on December 23, 1908, on the advisa- 
bility of closing moving picture shows on Sundays and to 
consider the conditions of such shows generally in regard 
to the safety of their patrons. On such hearing representa- 
tions were made to the mayor by addresses, by the evidence 
of witnesses and the reports of the investigators showing 
that at many of such places the protection against fire was 
inadequate, that the circumstances under which the shows 
were conducted were demoralizing to children, by whom 
they were largely patronized, that many of the pictures 
shown were vulgar and licentious, and were representations 
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of lawlessness and crime and that they were generally kept 
open on Sunday. 

The mayor thereupon issued an order revoking and annul- 
ling each and every license issued by him for a moving pic- 
ture show. The validity of this order is in question on these 
motions. 

The licenses in question are common show licenses issued 
under sections 300 to 309 of the Revised Ordinances of the 
city, which were enacted pursuant to the authority of section 
51 of the charter. The mayor has express authority to re- 
voke or suspend these licenses (section 307 of the Revised 
Ordinances). In People ex rel. Lodes v. Board of Health 
(189 N. Y., 187) the court decided that a license granted 
by the board of health to sell milk was not property, that 
there existed an implied power of revocation and that such 
power could be exercised as an administrative or executive 
act without notice or a hearing. I assume that these prin- 
ciples were laid down as governing licenses to sell milk 
issued by the board of health under the Sanitary Code also 
apply to licenses for common shows issued by the mayor 
under the city ordinances. Certainly this assumption is 
favorable to the defendants, for the only alternative is that 
they are property and can only be revoked after a hearing. 
But it is said in the Lodes case that if the action (of revo- 
cation) is arbitrary, tyrranical or unreasonable or is based 
upon false information, the relator may have a remedy 
through mandamus to right the wrong. In the Lodes case 
the power of revocation was implied from the nature of 
the license. In this case the power is expressly conferred 
by section 307 of the ordinances. But this does not make 
any difference. The power is given to the mayor in trust 
for the purpose of enabling him to properly perform the 
executive duties of his office. It cannot be exercised arbi- 
trarily (The Tribune Ass'n v. The Sun, 7 Hun, 175; Davis 
V. The Mayor, i Duer, 451; Cushing v. The Board, 13 
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St Rep., 783; Cicero Lumber Co. v. Town of Cicero, 176 
111., 9). There is therefore a limit to the exercise of the 
power of revocation. It must not be arbitrary, tyrranical or 
unreasonable. These words are exceedingly indefinite and 
present in themselves no sure rule of conduct which can be 
applied in determining whether the power of revocation is 
well exercised. There may be a great difference of opinion 
a^ to the meaning of these words in their application to 
the question of the revocation of licenses. To my mind, 
after a license has been granted, paid for and acted upon, 
a revocation without cause is unreasonable and arbitrary. 
The test I shall apply is whether there was a cause having 
relation to the duties of the mayor and the welfare and pro- 
tection of the people which justified this general order of 
revocation. 

I have read not only the affidavits submitted, but the record 
of the proceedings before and the reports to the mayor. A 
condition was disclosed which justified action. The mayor 
might, perhaps, have revoked those licenses under whose 
protection indecent or improper pictures were shown and 
also those which were acquired by bribery. He could have 
revoked or suspended until required changes should be made 
the licenses of those places insufficiently safeguarded against 
fire. And it is possible that there were other conditions 
shown at particular places which furnished cause for revo- 
cation. But the mayor did not confine his act to those places 
against which cause was shown ; he revoked each and every 
license he had granted. He included in the same condemna- 
tion the innocent and the guilty. If the conditions showed 
that all moving picture shows had proved to be unsafe or 
pernicious in their influence perhaps his action might have 
been sustained. But his order contained an assurance that 
he would relicense such as should comply with conditions 
prescribed by him. This is conclusive evidence that the 
licenses were not revoked for a cause common to them all 
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and inherent in the nature of the business. The corporation 
counsel in his brief lays great stress on the alleged fact that 
these places were open on Sunday, and the provision in the 
order of the mayor that he should require a promise to close 
on Sunday as a condition to granting new licenses indicates 
that the Sunday question largely influenced the order. If all 
these shows persistently violated the law in this respect it 
may be a sufficient cause to terminate the privilege. This 
raises the much mooted question whether the public exhi- 
bition of moving pictures in a hall violates section 265 of 
the Penal Code. The decision of a question of law by the 
Appellate Division should control a judge at Special Term. 
This question was squarely decided in People v. Hemleb 
(127 A. D., 356). It was there held that a moving picture 
show was not a public show within the meaning of these 
words as used in section 265 of the Penal Code. Prior to 
this the decisions at Special Term were conflicting, but the 
law is now settled in this department as decided in that case. 
It was suggested in one of the addresses before the mayor 
that the Hemleb case did not control, for in the prevailing 
opinion reference was made to the fact that no admission 
fee was charged. It was there held that, applying the rule 
of ejusdem generis^ a public show means an out-of-door 
show. If that case is correctly decided these exhibitions are 
not public shows even if admissions are charged. Those 
who are curious to see the variety of decisions rendered at 
Special Term and elsewhere may peruse People v. Finn (57 
Misc., 659), People ex rel. Worth v. Grant (58 Hun, 455). 
The United Vaudeville Co. v. Zellar (58 Misc., 16), People 
V. Dennin (35 Hun, 327), Eden Musee American Co. v. 
Bingham (58 Misc., 644), Matter of the City of New York 
(57 Misc., S3), Moore v. Owen (58 Misc., 332), Keith v. 
Bingham (Law Journal, January 22, 1908), People v. Poole 
(44 Misc., 118), People v. Moses (140 N. Y., 214), and 
other cases to which they will there find reference. 
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The indoor exhibitions and performances which are pro- 
hibited by section 277 of the Penal Code and section 1481 
of the charter, so far as it is now in force, do not include 
moving picture shows. If they did, theatrical and not com- 
mon show licenses would be required. Does the fact that 
an admission fee is charged make such a show a ''business" 
prohibited under some other section? Specified acts are 
prohibited as serious interruptions of the repose and relig- 
ious liberty of the community (Sec. 259). None others are 
unlawful. There is no general prohibition against business 
by that name. Labor, excepting works of necessity or 
charity (Sec. 263), public sports (Sec. 265), all trades, 
manufactures, agricultural or mechanical employment (Sec. 
266), public traffic (Sec. 267), serving process (Sec. 268), 
and theatrical and other performances (Sec. 277), are pro- 
hibited. These acts are "specified acts." The general and 
governing clause of the Penal Code (Sec. 259), in the light 
of which all other sections must be read, expresses in terms 
that the legislative condemnation fell upon ''specified acts" 
determined to be serious interruptions of the repose and 
religious liberty of the community. The Legislature did 
not see fit to prohibit generally all secular business and em- 
ployment, but only those defined and specified. A statute 
making criminal an act otherwise lawful should not be 
strained beyond its plain import to enlarge the field of crime. 

Moving picture shows are not, according to the Appellate 
Division, public shows. They are not enumerated among 
"other performances" in section 277 of the Penal Code, and 
I cannot find that they fall under the prohibition of any 
other section. I do not mean to say that these shows may 
not be of such a nature as to be illegal, but simply that all 
exhibitions of moving picture shows on Sunday are not 
necessarily illegal so long as the Hemleb case is unreversed. 
It must be borne in mind that I am inquiring whether a 
cause was shown for the revocation of every license irre- 
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spective of the character of the exhibition or the conditions 
under which it was made. 

It was also suggested that these shows necessarily require 
the eniplo)mient of an operator, a ticket seller and others 
who are performing unlawful labor, and therefore they may 
all be suppressed. But it seems to me that this is a question 
between the People of the State in a criminal prosecution 
and each individual who is charged with unlawful labor; 
and each case must be decided on its peculiar facts as to 
whether the acts are labor and it is such as is prohibited. 
Not every act in pursuance of a vocation is prohibited labor, 
and Sunday labor is not forbidden those who keep another 
day holy (Sec. 264). 

Perhaps all that I have said on the subject of Sunday 
laws is mere dictum, for it nowhere appears that all of these 
shows are open on Sunday. Neither is it unlawful to admit 
minors to these shows (People v. Samwick, 127 A. D., 209). 

The question whether one licensee can maintain an action 
for all is not discussed by the corporation counsel, and the 
argument of the plaintiff is confined to the citation of 
Eickelberg v. Board of Health (47 Hun, 371). Such a 
procedure under circumstances ver}' like the present seems 
to have been sustained in that case. The act of the mayor 
was a single act, and it affected all licenses alike. In popu- 
lar phraseology the validity of the order is a matter of com- 
mon ai)d general interest. It has been held that where the 
wrongful act complained of affected alike several riparian 
owners an action could be maintained one for all (Climax 
Specialty Co. v. Seneca Button Co., 54 Misc., 152; Strobel 
V. Kerr Salt Co., 164 N. Y., 323; see also Cicero Lumber 
Co. V. Town of Cicero, 176 111., 9; City of Chicago v. Col- 
lins, 175 111., 445). 

An injunction may therefore issue in all the actions re- 
straining the defendants, their agents and employees from 
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acting under such order of revocation pending the action. 
The order should plainly provide that it does not restrain 
the mayor from revoking any or all of the licenses for cause, 
and does not restrain any person whatsoever from proceed- 
ing against the plaintiff or any of the licensees for violating 
the law, except that they must not be disturbed for the al- 
leged cause of maintaining a common show without a li- 
cense on the theory that the license has been terminated by 
the general order of revocation mentioned in the pleadings 
and affidavits. 

Motions granted as indicated, with costs. 

Settle order on notice. 



LICARI ET AL. v. McMONIGLE. 

Superme Court, Special Term, Kings County, January, 

1909. 

Deed— Conrideratioii— Insufficieney thereof-— Tmat 

An interstate in contemplation of death, executed and delivered a 
full covenant and warranty deed of her premises to one of her 
daughters. 

Ir an action brought by two other daughters of the deceased to 
compel their sister to execute and deliver a mortgage for one- 
half the value of the premises to them, upon the ground that 
the deed was delivered to the defendant upon the alleged con- 
sideration of her promise to the deceased to execute and deliver 
such a mortgage. 

Held, that the plaintiffs' evidence, which fails to set forth the 
terms of the alleged trust, and the details of the mortgage as to 
term, rate of interest and the like, is insufficient to justify the 
Court in setting aside the solemn act of the deceased mother in 
deeding the premis)ss to the defendant. 
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Bolger & Hickey, William /. Bolger (of counsel), for 
plaintiffs. 

Sidney W. Fry, Eugene D. Boyer (of counsel), for de- 
fendant. 

Kelly, J. — I reach the conclusion in this case that the 
plaintiffs' evidence is not sufficient to justify the Court in 
setting aside the solemn act of the deceased mother of the 
parties. Through false economy, deceased summoned a no- 
tary public, to draw papers which should have been prepared 
by a lawyer, and the Court is now asked to attach a trust 
to property conveyed absolutely, or to force the grantee to 
execute a mortgage or mortgages on part of the land con- 
veyed. And the terms of the trust, and the details of the 
mortgage as to term, rate of interest and the like, are left 
largely to the imagination. Mr. Strain says he suggested 
that the deceased ''make a deed to Sadie, and have Sadie 
make a mortgage to the other two daughters for their half." 
A mortgage on what — for how much — to run for what 
period, what rate of interest and upon what terms as to pay- 
ment? The witness, Mrs. Lake, says nothing about a 
mortgage. She says, deceased said, "I want Sadie to have 
everything in the house, and one-half of all the property, 
the other half should be divided between my two daughters, 
share and share alike." The two alleged oral declarations 
are inconsistent. If Mr. Strain understood that a mortgage 
was to be made, it is inconceivable that neither at the time 
or later did he prepare a mortgage or ask the defendant to 
execute it. The mother lived for some days after the deed 
was made, but neither of the plaintiffs was called as a wit- 
ness, nor was any explanation g^ven of their failure to dis- 
cuss the matter or demand their rights. It may be that it 
would have been more equitable for the mother to have 
divided her property equally between her three daughters. 
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but it is not for the Court to dispose of her property. The 
three sisters are not on good terms, and the defendant while 
on the stand went out of her way to make insinuations 
against one of her sisters which have nothing to do with the 
case, and in decency and charity should have been omitted. 
It is not that I am impressed so much by the testimony of 
defendant and Mr. Farlow, but because the plaintiffs' evi- 
dence is so weak and indefinite that I think the physician's 
evidence overcomes it, if it has any force whatever. For 
the reasons set forth by the Court of Appeals in Rosseau 
vs. Rouss, i8o N. Y. ii6, Hamlin vs. Stevens, 177 N. Y., 
39, Roberge vs. Bonner, 185 N. Y. 265 and in the recent 
case of Tonsey vs. Hastings, N. Y. Law Journal, Jan. 16, 
1909, I am constrained to find that plaintiff's evidence is 
insufficient to justify interference with defendant's rights 
under the deed. 

There must be judgment for defendant without costs. 



WEBSTER V, THE COLUMBIAN NATIONAL LIFE 

INSURANCE CO. 

Supreme Court, Neiv York County, Special Term, February, 

1909. 

Injiinction— Suit in another State— Sight to triaL 

When a suit has been commenced in this state and subsequently 
thereto a suit is brought in equity in another state, the Supreme 
Court of this state will grant an injunction pendente lite pending 
the determination of the suit in this state. 

Motion for an injunction pendente lite. Motion granted. 
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George J. Carr, for the motion. 

Evarts, Choate & Sherman, Joseph H. Choate, Jr, (of 
counsel), opposed. 

Platzek, J. — The plaintiff, Anna C. M. Webster, com- 
menced an action in the Supreme Court of this State in Feb- 
ruary, 1908, against The Columbian National Life Insurance 
Company to recover the sum of $20,000 on a policy of in- 
surance on the life of her demised husband, by its terms 
made payable to her, and which action will be reached for 
trial in a very few days in this court and judicial district. 
The defendant company filed a bill in equity on the 23d of 
January, 1909, in the Supreme Judicial Court of Massachu- 
setts, and procured an injunction in that court restraining 
the plaintiff from prosecuting her action in this State until 
its suit in the Massachusetts court was disposed of. This 
present action was instituted by the plaintiff in this State 
and in this court on January 29, 1909, to enjoin the defend- 
ant company from further proceeding in its suit in Massa- 
chusetts until her action, first brought in this State in Feb- 
ruaray, 1908, is determined. If the plaintiff, Anna C. M. 
Webster, was a resident of the State of New York in Feb- 
ruary, 1908, when she commenced her first action in this 
court, and before any controversy had arisen or was an- 
ticipated respecting the policy, then the Supreme Court of 
this State obtained jurisdiction over the parties and the con- 
troversy, and should retain it. While the facts shown by 
the affidavits used on this application are conflicting and 
contradictory as to whether the plaintiff at said time was 
and is a resident of the State of New York, or of the State 
of Massachusetts, the preponderance of positive and direct 
proof sustains the claim of the plaintiff, Anna C. M. Web- 
ster, that she was before and at the time of the commence- 
ment of her first action, and now is, a resident of the State 
of New York. Besides, the issue as to the residence of the 
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plaintiff is raised and at issue by the pleadings, and can be 
contested and determined by the jury on the trial of the ac- 
tion in this court, and the plaintiff should not be compelled 
to try that issue in the equity suit in the State of Massa- 
chusetts without a jury. It is well settled that the Supreme 
Court of this State has the power in a suit in equity by 
injunction to prevent the prosecution of another action in 
another State between the same parties, seeking substan- 
tially the same relief arising out of the same subject matter 
(Locomobile Co. v. Bridge Co., 80 A. D. 44; Dinsmore y\ 
Neresheimer, 32 Hun, 204; Belasco v. Klaw, 98 A. D., 74). 
•'The court which first obtains jurisdiction of the subject 
matter and of the necessary parties to a suit must, if neces- 
sary, issue its injunction to prevent any interference by any 
one with its effective determination of the issues and its 
administration of the rights and remedies involved in the 
litigation" (Starr v. Chicago, &c., R. R., no Fed. Rep., 3; 
Wilmer v. Atlanta & Richmond Air Line Co., 2 Woods, 
426). **But even in cases of concurrenct jurisdiction, where 
the complainant has a perfect defense in a court of law 
* * * this court will not grant a preliminary in- 
junction * * ^ for the mere purpose of obtaining 
exclusive jurisdiction of the case, and thus depriving the 
adverse party of his common law right of trial by jury*' 
(Mitchell V. Oakley, 7 Paige Ch., 68). The temporary in- 
junction is continued pendente lite. Settle order on notice. 
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NORRIS V. HOFFMAN. 

Supreme Court, New York County, Special Term, February, 

1909. 

Easement — ^Abandonment — Nonuser — Section 1639 of tlie Code of 

Civil Procednre. 

When in an action to declare an abandonment of the easements 
over defendan^t's property it is shown that the acts of defendant 
clearly manifest an intention to give up said easement and the 
use thereof is made impossible by said acts, a demurrer to the 
complaint which meets the requirements of Section 1639 of the 
Code of Civil Procedure, will be overruled. 

Action to declare an easement as abandoned. Demurrer 
to complaint overruled. 

Bowers & Sands, for demurrant. 

Job E. Hedges, opposed. 

O'GoRMAN, J. — This is an action to declare an easement 
abandoned and surrendered, and the defendant demurs for 
insufficiency. It appears from the complaint that in 1858 
the then owner of a piece of land on the south side of Forty- 
seventh street, west of Sixth avenue, in the City of New 
York, 75 feet in front, erected thereon three private dwell- 
ings, each with a private stable in the rear, known respec- 
tively as Nos. 106, 108 and no West Forty-seventh street; 
that each of these dwellings was 22 feet in width, leaving 
on the west of the rnost westerly building a carriage way 
seven feet and nine inches in width intended for access to 
the stables; that the most westerly of the three houses, to- 
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gether with the carriage way, contained a frontage of "30 
feet 9 inches, more or less," was conveyed to plaintiff's pre- 
decessor in title, "subject to a right of way hereby reserved 
from Forty-seventh street to the stables in the rear of the 
two houses and lots next east of the above-described prem- 
ises, * * * which carriage way is to be used in 
common by the owners of the said three lots shown on said 
diagram as passage to their respective stables, and the gate 
or doorway is to be kept closed by the parties using the same 
and the carriage way kept in order at the mutual and equal 
expense of the owners of the said three lots;'* that for up- 
wards of thirty-one years after the erection of said buildings 
each of the said private stables was occupied by the owner 
of the dwelling in front thereof, and that the right of way 
so created was used by the said owners for the purpose of 
a carriage way from the street to their respective private 
stables ; that the stables stood upon a strip of land south of 
the centre line of the block between Forty-sixth street and 
Forty-seventh street; that when the defendants became the 
owners of Nos. 106 and 108, in May, 1901, they removed 
the two private houses then upon the premises and erected 
thereon an apartment house of seven stories, with a front- 
age of 44 feet on the street ; that previous thereto, and on or 
about May i, 1900, the then owner of the premises No. 
106 West Forty-seventh street conveyed the stable in the 
rear of No. 106 and the ground on which the same was 
erected to the owner of the lot on the north side of Forty- 
sixth street abutting the property in the rear ; that since the 
erection of said apartment hotel the stable in the rear of 
No. 108 has not been used as a stable ; that an attempt here- 
tofore made by the defendant to use the said stable as a 
carpenter shop was enjoined by this court; that the apart- 
ment building is rented by the defendants to numerous ten- 
ants, and that the entire neighborhood, which was formerly 
devoted to private dwellings, is now largely occupied by apart- 
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ment and hotel buildings. The facts admitted by the de- 
murrer unequivocally manifest an intention on the part of 
the defendants to abandon the easement, and this is sufficient 
to work its extinguishment (Roby v. New York Central, 
142 N. Y., 181 ; Deeves v. Constable, 87 App. Div., 352; 
Crane v. Fox, 16 Barb., 187). While mere non-user will 
not constitute an abandonment, an easement will be deemed 
destroyed where its legitimate use has been rendered im- 
possible by some act of the owner thereof or any other une- 
quivocal act showing an intention to permanently abandon 
and give up the easement. The defendants by their 
acts have clearly evidenced such an intention. Plaintiff is 
not estopped from prosecuting this action because he took 
title subject to the easement. When an easement is extin- 
guished the servient estate is necessarily relieved of the 
burden, and when once extinguished it is gone forever 
(Crane v. Fox). The complaint meets all the requirements 
of section 1639 of the Code of Civil Procedure. When 
Austin V. Goodrich (49 N. Y., 266), cited by the defendants, 
was decided the old Code of Procedure did not specify the 
requirements of the complaint in such an action, and the 
court there held that the provisions of the Revised Statutes, 
prescribing the contents of a petitioner's notice, applied only 
to a proceeding brought under the Revised Statutes. The 
provisions of the Revised Statutes (2 R. S., p. 313, ist ed.) 
are now, however, re-enacted substantially in section 1639 
of the Code of Civil Procedure, and the plaintiff has fully 
complied therewith. If, notwithstanding section 1639, ^^ 
were deemed necessary for the plaintiflF, under section 1638 
of the Code, to allege "claiming it in fee" after this aver- 
ment of "possession for one year," the complaint would, 
nevertheless, be held sufficient, since it is alleged that the 
plaintiffs are the owners in fee of the property since 1898, 
and their possession will therefore be deemed to be under 
claim of a title in fee. By interposing a demurrer the de- 
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fendants admitted not only all the facts alleged, but also 
such inferences as can be fairly drawn therefrom (Greef v. 
Equitable L. A. S., 160 N. Y., 29). Demurrer overruled, 
with costs, with leave to plead over on payment of same. 



PEOPLE V. DUELL. 

Supreme Court, Neiv York County. Special Term, February, 

1909. 

Habeas Coipiis-~Ciistod7 of an iaf ant 

Where an infant child was transferred to the respondents upon the 
payment of a certain amount of money which one C was unable 
to collect for its board, and respondents knew that C could not 
lawfully dispose of said child under the circumstances, a writ of 
habeas corpus to obtain possession of the said child will be sus- 
tained. 

Writ of habeas corpus to obtain possession of a child trans- 
ferred to respondents for a money consideration. Writ 
granted. 

Francis K. Pendleton, Wm. B. Crowell (of counsel), for 
relator. 

Hoadley, Lauterbach & Johnson, for respondent. 

Greenbaum, J. — ^The testimony submitted at the hearings 
held under the order of reference established the following 
uncontradicted facts: The infant, Hannah Blum, now five 
years of age, was boarded with one Mrs. Jennie Cohen by 
its parents upon the agreement that she was to receive $2 
weekly for her board and lodging; the weekly compensation 
was subsequently increased to $2.50. After the expiration 
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of about two years there were arrears for board and lodging, 
which Mrs. Cohen claimed amounted to $50, and which an 
aunt of the infant claimed only amounted to $34. Mrs. 
Cohen, being unable to collect the $50, called the attention 
of certain newspapers to the fact that she was unable to re- 
tain the child, and the newspapers thereupon published the 
facts, at the same time stating that the child could be pur- 
chased by paying Mrs. Cohen the sum of $50, the amount 
claimed by her. The newspaper articles attracted the at- 
tention of the respondents, Duell, who subsequently entered 
into an arrangement with Mrs. Cohen, whereby the latter, 
upon the payment to her of $50, delivered up to them the 
custody of the child. Shortly after the events narrated, the 
relator demanded the surrender to him of the child. The 
relator is a married man, the husband of the sister of the 
child's father. The couple are childless, and, so far as the 
proofs show, are able properly to care for the infant and 
suitably to provide for its maintenance and education. The 
parents of the child appear to be in extreme poverty, and 
for some reason have been absent from the city for a con- 
siderable period of time, and have no home, living separate 
and apart. The father testified that he is desirous that his 
sister and her husband, the relator, shall have the custody of 
the child. The relator is ready to deliver up the child when- 
ever the parents desire to care for it, and is anxious mean- 
while to provide for it. There seems to be no doubt that 
Mr. and Mrs. Duell are thoroughly reputable and worthy 
persons, and that they were moved by the sole desire to 
adopt the child as their own. The transaction of the de- 
livery of the child by Mrs. Cohen to the Duells substantially 
constituted a barter of the infant. Mrs. Cohen had no lien 
upon the child for unpaid board and lodgings, and had no 
legal right to dispose of it to a stranger. Mrs. Cohen sim- 
ply had a money claim against the father. It seems to me 
wholly superfluous to consider the question argued by coun- 
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sel bearing upon the difference in religious faith between 
the child's parents and that of the respondents that the policy 
of the law is that the guardian of a child should have a 
sacred regard to the religion of the parents in dealing with 
it, as apparently correctly decided in the recent case of the 
Matter of McConnor infants (i N. Y. C. C. D., 75, and 
cases therein cited). The facts here appearing under no 
circumstances would seem to warrant the detention of the 
child against the will of the father. The child will apparent- 
ly be suitably provided for by the relator, and its welfare 
subserved by placing it in his custody. It may be that the 
respondents have become attached to the child during the 
few months that they have enjoyed its society, and it is un- 
fortunate that they may be unable to be reimbursed for the 
expense in its behalf incurred during the time they have 
maintained it. But they were not deceived. They fully 
understood that Mrs. Cohen had not the slightest right to 
dispose of the child, and the monetary considerations urged 
in Behalf of the respondent cannot for a moment be enter- 
tained by the court. The writ of habeas corpus is sustained 
and the custodv of the child awarded to the relator. 



WILLIAMS V. IGEL. 

City Court of the City of Nezv York, Trial Term, February, 

1909. 

Contract to marry— Breach thereof — ^Divorce — ^Defendant not aenred 

personally. 

In an action for the alleged breach of a contract to marry when it 
is shown that the plaintiff at the time of making the alleged con- 
tract was not in- a position to carry out her part of the contract 
as tinder the laws of this state, a divorce obtained in another 
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state without the personal service of the defendant la roid, said 
plaintiff cannot recover for the breach of said alleged contract 
and a verdict of the jury to the contrary will be set aside. 

Action for breach of contract to marry. Verdict for 
plaintiff set aside. 

David Tim, for plaintiff. 
Bartley /. Wright, for defendant. 

Green, J. — ^This is an action brought to reoorer damages 
for breach of contract of marriage. The case was sub- 
mitted to the jury, under section 1185 of the Code of Civil 
Procedure, subject to the opinion of the court Two ques- 
tions were submitted to the jury; first, did the defendant 
promise to marry the plaintiff after a certain decree of di- 
vorce was obtained by her against her husband in the State 
of Rhode Island, and, second, what damage the plaintiff 
sustained if the jury find the promise of marriage was made? 
The jury answered yes to the first question and assessed the 
damages at the sum of $1,250. The plaintiff at the time 
the original promise of marriage was made was a married 
woman separated from her husband for eleven years, and the 
•evidence showed that plaintiff and defendant ag^ed that if 
she, the plaintiff, would proceed to the State of Rhode 
Island and obtain a divorce from her husband, that he, the 
defendant in this action, would marry her after the decree 
was obtained. The plaintiff obtained the decree of divorce 
from her husband, who at the time of the commencement 
of the action in Rhode Island resided in St. Louis, Missouri, 
and he was never served with process in the State of Rhode 
Island, nor did he ever appear in the action brought in 
Rhode Island, either by attorney or personally, and a copy 
of the summons was served upon hin:i in the action brought 
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in Rhode Island without the State of Rhode Island, and was 
served in the City of St. Louis, Missouri. It requires no. 
citation of authorities to sustain the proposition that the 
original mutual promise of marriage, made while the plain- 
tiff's husband was living and the agreement then made that 
if the plaintiff would procure a divorce from her husband 
that the defendant would marry the plaintiff, was void as 
against public policy. However, after the decree in Rhode 
Island was obtained by the plaintiff against her husband, 
she returned to the City of New York. The plaintiff claims 
and the jury found as a fact, that mutual and reciprocal 
promises of marriage were again made, but the defendant 
refused to marry the plaintiff. The plaintiff now contends 
that the second promise, made after she procured her Rhode 
Island divorce, is a valid, binding contract on the part of the 
defendant, but the def edant insists that the decree of divorce 
granted by the courts of the State of Rhode Island was in- 
valid by reason of the fact that the courts of Rhode Island 
never gained or obtained jurisdiction of the defendant in 
that action, and for that reason the divorce is void, and that 
plaintiff at the time in question, after the decree was granted, 
and when the second promise of marriage was made, was 
not in a position to marry the defendant, being still the wife 
of the man from whom the decree was obtained, and that 
consequently she cannot maintain this action. I am of the 
opinion, and it is now the well-settled law of this State, that 
a divorce obtained in another State without personal service 
upon the defendant in that State and his non-appearance 
personally or by attorney in the said action is wholly void 
(Haddock v. Haddock, 201 U.S., 562; Lynde v. Lynde, 162 
N.Y., 405 ; Atherton v. Athreton, 155 N.Y., 129). The plaintiff 
contends, however, that the right to question the validity 
of the decree is reserved to the party to the action alone and 
to no one else, but with this contention I cannot agree. 
While it is true that the rule is that no one may question the 
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validity or constitutionality of a statute excq>t a person 
affected by the provisions of the statute, in the case at bar I 
am of the opinion that where plaintiff seeks to enforce a 
right of contract, or rather seeks damages for a breach of 
contract, the court has the right to examifle the record to 
ascertain whether plaintiff had the right to make the con- 
tract, and particularly where a question of public policy or 
public morals is involved. If plaintiff was in no position 
to carry out her contract, and the contract or promise of 
marriage is based upon mutual promise or agreement to 
marry, how can she obtain or recover damages for a breach 
of contract that she was legally unable to perform? The 
plaintiff at the time of the promise of marriage made after 
the decree was obtained in Rhode Island was still in the 
eye of the law of this State the wife of another, and she 
had no legal right to marry or to enter into a contract of 
marriage, and for this reason I am of the opinion that she 
is not entitled to recover. Pursuant, therefore, to section 
1 185 of the Code of Civil Procedure, upon and under which 
section of the Code the case was submitted to the jury, sub- 
ject to the opinion of the court, I do hereby set aside the 
verdict and direct judgment to be entered for the defendant. 
Plaintiff may have an exception to the ruling of the court, 
to be taken as provided by section 994 of the Code of Civil 
Procedure. Ten days' stay and thirty days to make a case. 
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VIGOUROUX V. PLATT. 

Supreme Court, Special Term, New York County, February, 

1909. 

CommoB canier— NesUgence-LUbllity for loi a Conttnictien of 800- 

tion so of IntenUto Conuneroo Act 

A common carrier camiot under the authority of Section 20 of the 
Interstate Commerce Act limit its liability in case of a loss in- 
curred by its own negligence to fifty dollars. It may, however, 
require that in case of the loss of the article that the company 
must be notified within sixty days from the issuance of the re- 
ceipt for the article in question. 

Demurrer to second defense sustained, and demurrer to 
first offense overruled in an action to hold express company 
liable for the loss of an article. 

Rounds & Schurman, for demurrant. 

O'Brien, Boardman & Piatt, opposed. 

GoFF, J. — Plaintiff delivered a bale of raw silk to the 
United States Express Company in New York City to be sent to 
a certain address in Philadelphia. The usual shipping receipt 
was given plaintiff, which, among other clauses, contained 
the two upon which defendants rely for their two affirmative 
defenses. They read " ♦ * * nor in any case shall 
this company be held liable or responsible, nor shall any 
demand be made upon them beyond the sum of fifty dollars, 
at which sum said property is hereby valued, unless the just 
and true value is stated herein." "In no case shall this com- 
pany be lia6le for any loss or damage unless the claim there- 
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for shall be presented to it in writing at this office wittun 
sixty days after this date, in a statement to which this re- 
ceipt shall be annexed." The bale was never delivered and 
a written notice of the loss was not given the Express Com- 
pany within the sixty days. The plaintiff now sues to re- 
cover the full value of the bale which he alleges to be 
$881.69. The defendants interpose two affirmative defenses, 
based upon the provisions already quoted. To these de- 
fenses plaintiff demurs. The success or failure of these 
demurrers depends upon the construction to be given sec- 
tion 20 of the Interstate Commerce Act, as amended on 
June 29, 1906. It reads in part as follows: "That any 
common carrier, railroad or transportation company receiv- 
ing property for transportation from a point in one State to 
a point in another State shall issue a receipt or bill of lading 
therefor, and shall be liable to the lawful holder thereof for 
any loss, damage or injury to such property caused by it or 
by any common carrier, railroad or transportation company 
to which such property may be delivered or over whose line 
or lines such property may pass, and no contract, receipt, 
rule or regulation shall exempt such common carrier, rail- 
road or transportation company from the liability hereby 
•imposed, provided that nothing in this section shall deprive 
any holder of such receipt or bill of lading of any remedy 
or right of action which he has under existing law." By 
section i express companies and sleeping car companies are 
included within the term "common carrier." The interpre- 
tation to be given to these sections must necessarily depend 
upon the object sought to be obtained by the amendment, if 
that intention can be discovered. In Chicago, &c., RR. v. 
111. Cent. RR. (13 Inters. Com. C, 26), referring to the 
question of through routes authorized by this amendment, 
it was held that the purpose of the amendment was to 
afford relief to the shipping communities and not to aid 
carriers to acquire strategic advantages. Referring to the 
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particular section of the act with which we are dealing the 
same general intent clearly appears from the language of 
the act (Lewis' Sutherland Statutory construction. Vol. II, 
Sec 366). * * * 

We may consider at once the key word of the section in 
connection with the $50 clause of the receipt. It is con- 
tended that a limitation of the value, presumably agreed 
upon by both parties, is not such an exemption as the act 
contemplates. To sustain this contention defendants rely 
upon the leading case of Hart v. Penn. RR. (112 U. S., 
331), in which Mr. Justice Blatchford said: "The limita- 
tion as to value has no tendency to exempt from liability 
for negligence. * * * The distinct ground of our 
decision in the case at bar is that where a contract of the 
kind, signed by the shipper, is fairly made, agreeing on the 
valuation of the property carried, with the rate of freight 
based on the condition that the carrier assumes liability only 
to the extent of the agreed valtiation, even in case of loss 
or damage by the negligence of the carrier, the contract 
will be upheld as a proper and lawful mode of securing a 
due proportion between the amount for which the carrier 
may be responsible and the freight he receives, and of 
protecting himself against extravagant and fanciful valua- 
tions." This may be taken to fairly represent the law up 
to 1906, although in a majortiy of jurisdictions, New York 
excepted, a carrier was not permitted to relieve itself fron> 
the fruits of its own negligence. This rule was founded 
upon the theory that both contracting parties stood upon 
an equal footing, and that if, in the exercise of their several 
rights, it was found advantageous to agree upon a definite, 
sum as liquidated damages in case of loss, it was not for 
the court to intervene. This is the attitude assumed by the 
defendants in the case at bar, and is not warranted by the 
circumstances. This position of the courts was quickly 
taken advantage of bv the carriers, who inserted a fixed and 
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necessarily arbitrary amount in the printed body of all re- 
ceipts, which was said to be the agreed valuation of the ar- 
ticle between the parties. While this continued to be the 
law, the provision of the fixed rate schedule was adopted 
in 1906. Had not a prohibition against this fixed liability 
been also added at the same time, the shipper would have 
been entirely at the carrier's mercy. He would have had 
but the alternative of dealing with the carrier upon its own 
terms, taking any receipt it offered, no matter to what ex- 
tent its liability was reduced, or of refusing to ship goods at 
all. The shipper's position has long been recognized by the 
courts. ''He cannot afford to higgle or stand out and seek 
redress in the courts. His business will not adniit such 
a course. He prefers, rather, to accept any bill of lading 
or sign any paper the carrier presents ; often, indeed, without 
knowing what the one or the other contains. In most cases 
he has no alternative but to do this or abandon his business" 
(Railroad Co. v. Lockwood, 17 Wall., 357, 379). After 
1906 there could be no concession of a reduced rate in con- 
sideration for a limited liability, or, what would be equiva- 
lent, placing the article in a lower schedule. A fixed rate 
was established for each class of commodity as far as pos- 
sible, and that no hardship might result to the shipper 
thereby full liability was placed upon the carrier in the event 
of loss or damage, thus maintaining, as nearly as may be. 
an equal standing for both parties. In fixing these rates it 
has been held that "the elements of bulk, weight, value and 
character are main considerations in determining approxi- 
mately what freight articles are so analogous as to entitle 
them to the same classification" (Page v. D., L. & W. RR., 
6 Inters. Com. R., 548). "It is a conceded rule of classi- 
fication that value, on account of the enhanced risk and 
ability to pay a greater proportion of the aggregate return 
upon investment, may justify a higher classification" (Schu- 
macker Co. v. Chic, R. I. & P. RR., 6 Inters. Com. R.. 61). 
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All of these elements the carrier will take into considera- 
tion in fixing the rateb, and as it is to be presumed that every 
carrier has complied with the regulations as to their adop- 
tion and publication (Meeker et al. v. Lehigh Valley RR., 
162 Fed., 354), so it must also be inferred that it has placed 
the article received in the class to which it belongs and 
has charged the corresponding rate, in the absence of fraud 
or concealment on the part of the shipper. No such ele- 
ment, however, enters into the case at bar. It was, there- 
fore, enacted in substance: "That any common carrier 

* * * shall be liable * * * for any loss * 

* * caused by it or by any common carrier * * * 
to which such property may be delivered * * ♦ and 
no contract, receipt, rule or regulation shall exempt such 
common carrier * * * from the liability hereby 
imposed." In the light of these circumstances, can it be 
seriously urged that the word "exempt" should be inter- 
preted as it is used in the Hart case "to exempt from lia- 
bility for negligence," which a common carrier has long 
been forbidden to do in most jurisdictions, or does the act 
not mean what it says, that the carrier shall be liable for 
any — which includes all — loss, and that any limitation on 
the liability thus imposed is an exemption pro tanto and so 
forbidden? That would seem to be the only interpretation 
justified by the facts, and there is not wanting authority 
to support it. In Moore on Carriers (ed. of 1906), we read 
at page 330; "Where a package is delivered to a carrier to 
be delivered in another State, the company's receipt, stating 
that it shall not be liable to the holder beyond a certain sum 
at which the article forwarded is valued, which is not signed 
by the shipper, and no statement is made by him as to its 
value, is not a valid stipulation against the negligent loss 
of such package." But the statute goes even further (see 
Greenwald v. Weir, 59 Misc., 431; Schutte v. Weir, 59 
Misc., 438, and Shidlovsky et al. v. Mallory Steamship Co. 
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et at, 60 Misc., 67). The demurrer to the second affirmative 
defense raises a different question. The case and text books 
are so full of authorities which permit a common carrier to 
adopt reasonable regulations for the conduct of its business 
that a review of these here would be impracticable and un- 
necessary. The necessity for a regulation that notice must 
be given or action brought within a fixed time much shorter 
than the statutory period is well expressed in the case of 
Southern Express Co. v. Caldwell (21 Wall., 264). * * * 
"The object of such a clause, like one requiring claim to 
be presented or notice or loss given within a specified time, 
is to enable the carrier to search for the missing goods or 
find out the true cause of the loss or injury; finding the 
missing goods, it may either deliver them to the consignee 
or redeliver them to the shipper; failing to discover the 
goods, it can place the responsibility for the loss where it 
properly belongs and seek indemnity from the persons guilty 
of the wrong; finding the real facts as to the loss or injury^ 
it may be in a position to defend itself, where lapse of time 
might have deprived it of all facilities for ascertaining the 
true cause of the loss or injury. The law recognizes that 
the purpose is reasonable and just, and hence sustains the 
validity of such cases where the time and conditions are 
reasonable under all the circumstances" (Moore on Car- 
riers, ed. of 1906, p. 332; Jennings et al. v. Grand Trunk 
RR., 127 N. Y., 438, 451 ; Express Co. v. Caldwell, 21 Wall.^ 
264). The only question which arises here is whether this 
established custom has in any way been abridged by the 
amendment of 1906. Section 20 requires that a receipt be 
issued ; that the carrier be liable to the lawful holder for any 
loss occasioned either by itself or by any connecting carrier, 
and that nothing shall exempt such carrier from these re- 
quirements. Can it be said that any reasonable regulation 
exempts the carrier from any of the above provisions? As 
long as the shipper complies with such regulations the car- 
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rier is liable in full amount for all loss occasioned by it or 
by a connecting carrier. A time requirement within which 
notice must be given does not even reduce the period within 
which suit must actually be commenced. This case differs 
widely from that of the $50 limitation by which the carrier 
sought to exempt itself from a portion of its total common 
law liability. There the shipper was helpless. He was de- 
prived of all right of recovery save as to the $50, and noth- 
ing he could do could in any way alter the situation. But 
as to reasonable time regulations we are confronted by an 
entirely different problem. "They do not relieve carriers 
from any part of their obligation as common carriers. They 
are bound to the same diligence, fidelity and care as they 
would be required to exercise if no such stipulation had 
been made" (Osterhoudt v. Southern Pac. Co., 47 App. 
Div., 146, 151). And we would add, they are bound to the 
same liability in damages. To hold otherwise would mean 
a sweeping away of every one of the hundreds of other reas- 
onable requirements which such companies find it necessary 
to make for the orderly transaction of their business, and 
this would lead to a state of chaos which the framers of 
this act never for a moment contemplated. What is a 
reasonable regulation, however, is a question of fact, and 
cannot be determined on this demurrer. (For what has been 
held a reasonable time see 6 "Cyc," 505-507.) It is suffi- 
cient for this decision that the requirement of written notice 
within sixty days from the date of the receipt does not upon 
its face appear unreasonable as a matter of law. The pro- 
visions of the receipt are readily severable, and as the plain- 
tiff "separately demurs to the separate defenses * * * 
and to each of them," they should be separately decided. 
The demurrer to the second separate defense is sustained. 
Leave is given to defendant to plead over. The demurrer 
to the first separate defense is overruled. 
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ourt. New York County, Special Term, February, 
1909. 

ip«rty — Tranafei—TmBtee — Constnictioii of Section! 14 
15 of the Penonal Property Law. — Bankruptcy 
law. Sections Co and 7oe. 

)y a person who is a bankrupt of certain assets to an 
which he is a trustee to repay certain personal tn- 
> to said estate will not be set aside, if it does not 
have been fraudulent, and not intended to "hinder, 
defraud his creditors by the transfer," as meant in 
14 and as of the Personal Property Law. Under the 
if Sections 60a and 6ob of the Bankruptcy Law, if the 
o not establish the fact of the transfer having been 
lin four months before the filing of the petition in 
r his cause of action thereunder must fail 

y a trustee in bankruptcy to set aside a transfer 
' by the bankrupts as being fraudulent. Com- 
issed. 

ipleton, for plaintiff. 

eimer, Untermyer & MarskaU, for defendant. 

iLD, J. — The trustee in bankruptcy of the estate 
lie defendants seeks to recover the value of prop- 
irred by the bankrupt to the estate of his deceased 
A'hich he was executor and trustee. The action 
ted and is now sought to be maintained under 
and 25 of the Personal Property Law of this 
vs of 1897, Chap. 417), supplemented by the 
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authority conferred by section 7oe of the National Bank- 
ruptcy Act of 1898, or under section 60 of the latter statute. 
Section 24 of the New York Personal Property Law de- 
clares every transfer of any interest in personal property 
made with intent to hinder, delay or defraud creditors of 
their lawful suits, demands, etc., to be void as against every 
person so hindered, delayed or defrauded; and by the fol- 
lowing section every sale of goods and chattels in the pos- 
session or under the control of the vendor, * ♦ ♦ 
unless accompanied by an immediate delivery followed by 
actual and continued change of possession, is presumed to 
be fraudulent and void as against all persons who are cred- 
itors of the vendor or person making the sale or assignment. 
Section 7oe of the Bankruptcy Act of 1898 provides that the 
trustee in bankruptcy may avoid any transfer by the bank- 
rupt to his creditors, which any of his creditors might have 
avoided, and may recover the property so transferred or its 
value of the person to whom it was transferred unless he 
was a bona fide holder for value prior to the date of the 
adjudication. The other provision of law which the plain- 
tiff invokes is section 60a of the Bankruptcy Act, providing 
that a person shall be deemed to have given a preference if, 
being solvent, he has within four months before the filing 
of the petition in bankruptcy (in this case on the 19th day of 
January, 1899) made a transfer of any of his property, the 
effect of which is to enable any one of his creditors to obtain 
a greater percentage of his debt than any other of such 
creditors of the same class, with the consequent remedial 
provision contained in section 60b of the act, that the trustee 
may avoid such preference and recover the property trans- 
ferred or its value from the person preferred, if the latter, 
receiving such preference or benefited thereby, or his agent 
acting therein, shall have had reasonable cause to believe 
that it was intended thereby to give a preference. An ex- 
amination of the record, including the exhibits and the items 
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of the various accounts, proves that the transfer complained 
of was not made, intended, "arranged and carried out" to 
hinder, delay and defraud creditors, and was not fraudulent 
and void as against them or their representative, the plain- 
tiff herein, but was a sale or transfer of a portion of said 
bankrupt's property to one of these creditors with the hon- 
est purpose of paying an indebtedness. Such transfer is 
permitted by law, although the effect thereof is to place the 
property transiferrcd beyond the reach of other creditors and 
to render other debts uncollectible (Ruhl v. Phillips, 48 
N. Y., 125; Preston v. Southwick, 115 id., 139; Tompkins 
V. Hunter, 149 id., 117, 121 ; Delaney v. Valentine, 154 id., 
692; Dodge V. McKechnie, 156 id., 514; Shotwell v. Dixon, 
163 id., 43, 48). At the time of making the transfer the 
defendant, William H. Gray, was insolvent; his liabilities, 
conservatively estimated, greatly exceeded his assets, how- 
ever liberally valued. The mere fact of insolvency, how- 
ever, did not deprive him of the control of his property 
(Delaney v. Valentine, supra). While there is some un- 
certainty as to the exact amount of his indebtedness to his 
father's estate at the time of the transfer, and it is evident 
that it has never been ascertained and stated with that pre- 
cision which would probably have characterized the relation 
of debtor and creditor if the active legal representative of 
the creditor estate had been some person other than the 
debtor himself, yet it is clear that at the time of the transfer 
there was an actual, existing bona fide indebtedness on the 
part of the defendant to the estate which fairly exceeded 
the value of the property transferred in payment thereof by 
the former to the latter. This indebtedness originated in 
1894, years before th^ date of the transfer, in the purchase 
by the defendant pursuant to the provisions of the will 
(plaintiff's exhibit E), of the similar business carried on 
by the testator, which was formally effected by the agree- 
ment of purchase and sale (defendant's exhibit i). Part of 



A 



VOLUME II. 183 



Allen V. Gray. 



the purchase price was paid by the promissory notes of the 
defendant, a renewal of one of which for $4,000, made al- 
most two years before the transfer, was admitted in evidence 
(defendant's exhibit 3) ; the rest of the indebtedness was 
made up of rents due for premises owned and leased by the 
estate, and leased in turn to defendant, and of moneys that 
had been collected by him as executor that "had gone 
through" his ''business accounts." The entire indebtedness 
and the items and the amounts thereof are established by a 
series of chronological entries in regular books of account 
dating from the time of the purchase of the testator *s busi- 
ness, and made at a time when there could have been no 
thought or prospect of failure or litigation, and when the 
said defendant could have had no object in manufacturing 
evidence. Such entries are of much probative force (White 
V. Benjamin, 150 N. Y., 258, 265). The evidentiary effect 
of these old detailed entries in defendant's books, showing 
every transaction with the estate prior to December 31, 1897, 
is not overcome by the omissions or inconsistencies in his 
books and methods of account subsequent to that date upon 
which the plaintiff lays so much stress. The methods of 
bookkeeping were loose and inaccurate, attributable in large 
degree to the personal identity of debtor and legal represen- 
tative of the creditor, but as against the estate they are not 
competent (Cuyler v. McCartney, 40 N. Y., 221), nor suffi- 
cient to destroy the conclusion of an indebtedness estab- 
lished by the prior detailed chronological entries and other 
writings in evidence. The defendant could not pay his 
debts to the estate by the making of entries in his books, 
nor can these debts be held to have been paid by the mere 
claim of its debtor, the defendant, made in his account as 
executor filed in 1896, that the estate was indebted to him 
in the sum of $14,000. As before stated, it is difficult to 
correctly name the exact amount of defendant's indebtedness 
to the estate at the time of the transfer, but it must be held 
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upon all of the evidence to have fairly equalled the value 
of the property transferred as defendant appraised it, and 
certainly exceeded the amount subsequently realized from 
the sale of that property. Where the property transferred 
has been disposed of by the transferee the measure of dam- 
ages is the value of the property and not the amount re- 
ceived on the sale (Clarion First Nat. Bank v. Jones, 21 
Wall., 325; Marshall v. Kiron, 16 Wallace, 551); but the 
evidence of value derived from the actual sale is both ad- 
missable and serviceable in determining the question of 
value (In re Block, 109 Fed. Rep., 790). If, however, not- 
withstanding the existence of a bona fide indebtedness and 
of a valuable and adequate consideration for the transfer, 
there was an intent upon the part of the debtor to hinder, 
delay and defraud his creditors by the transfer, in which 
intent the transferee shared and participated, or of which 
they had notice, then the transfer would be fraudulent and 
must be set aside (Sjoberg v. Field, 50 Misc., 412; Starin 
V. Kelly, 88 N. Y., 421 ; Billings v. Russell, loi N. Y., 226, 
234; Greenwald v. Wales, 174 id., li^o; N. Y. Ice Co. v. Cou- 
sine, 23 App. Div., 560). And, furthermore, by the express 
language of the statute (Laws of 1897, chap. 417, sec. 25), 
unless a sale is "accompanied by an immediate delivery fol- 
lowed by actual and continued change of possession," it is 
presumed to be fraudulent. The immediate delivery, fol- 
lowed by actual and continued change of possession, re- 
quired by the statute to prevent the creation of the pre- 
sumption of fraud, has been construed and declared by the 
courts to mean an actual delivery, an open public change of 
possession, to continue and be manifested by outward and 
visible signs such as render it evident that the possession 
and the apparent as well as the real ownership of the vendor 
has ended (Randall v. Parker, 3 Sandf., 69; Spotten v. 
Keeler, 12 State Rep., 385; Butler v. Stoddard, 8 Paige, 
163; Hollacher v. O'Brien. 5 Hun, 277; Yopping v. Lynch, 
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25 N. Y. Sup. Ct., 484; Stout V. Rappelhager, 51 How., 175; 
Bumham v. Brennan, 42 Supr. Ct., 49; Rheinfeldt v. Dahl- 
man, 19 Misc., 162; Steel v. Bemham, 84 N. Y., 634; Sliden- 
bach V. Riley, 11 N. Y., 560; Button v. Rahlbone, 126 
^. Y., 187). There are suspicious circumstances surround- 
ing the transfer, but insufficient to establish fraud. The 
placing of the property transferred to the creditors in the 
custody of a former employee of the debtor, chosen by the 
debtor himself; the additional facts that the duties of this 
custodian with respect to the property did not apparently 
differ from those previously performed by him as an em- 
ployee ; that other help of the debtor continued to look after 
the property; that no other persons were employed by the 
estate for that purpose ; that the custodian of the estate made 
no new or separate inventory; that the insurance was not 
changed ; that the signs on the premises remained the same ; 
that the key of the building remained in the same hands, 
while not free from suspicion, do not necessarily establish 
fraud. They are susceptible of explanation and are com- 
patible with the honest intent of the debtor to pay by a 
transfer of part of his property an unquestioned indebted- 
ness to one of his creditors. They do not fairly and rea- 
sonably lead to a conclusion of fraudulent intent; they do 
not fairly and reasonably exclude any other hypothesis ; they 
are capable of an interpretation equally consistent with the 
absence as with the presence of wrongful intent, and they 
do not therefore establish fraud (Shultz v. Hoagland, 85 
N. Y., 464; Lopez V. Campbell, 163 id., 347). Many of 
them are explicable by the fact of the identity of the debtor 
and the legal representative of the creditor estate. The ve- 
hicles transferred were each numbered and described in the 
bill of sale, and a careful itemized record of sales, showing 
the respective values, was kept; and as to insurance, the 
debtor was evidently in the honest belief that the policies 
covered all vehicles on the premises, including those trans- 
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ferred to his father's estate. The reasonable conclusion is 
that the transfer was not within the prohibition of sections 
24 and 25 of the New York Personal Property Law, nor can 
the plaintiff recover under section 7oe of the Bankruptcy 
Act. The remaining question to be considered is, Do the 
facts sustain a cause of action under sections 60a and fob 
of the Bankruptcy Act? The insolvency of the defendant, 
as before stated, was established. The effect of the transfer 
to the estate was to enable it to receive a greater percentage 
of its debt than other creditors of the same class, and as the 
debtor making the transfer was one and the same person 
with the agent or legal representative of the creditor estate 
receiving it, the latter must have had reasonable cause to 
believe that the former intended to give it preference by 
means of the transfer. The plaintiff, however, has failed to 
establish that this transfer was made within four months 
before the filing of the petition in bankruptcy. As a general 
rule the burden of proof is upon the petitioning creditor to 
show that an act of bankruptcy has been committed. (In 
re Parker, 11 Fed., 397; In re Price, 19 Fed. Cases, No. 
1 141 1 ; in re Oregon Bulletin Printing Co., 18 Fed. Cases, 
No. 10559; In re King, 14 Fed. Cases, No. 7783; 
In re Rome Planing Mill. 96 Fed., No. 812), and 
the same is true as to any other facts requisite to confer 
jurisdiction on the Court (In re Hymes, 7 Ben., U. S., 427) 
and in an action under sections 60a and 6ob of the B^nk* 
ruptcy Act the burden is upon the Imstee (Keith v. Gettys- 
burg Nat. Bank, 10 Pa. Super. St.. 762). The evidence 
fails to establish the transfer within four months prior to 
the filing of the petition. Complaint dismissed a^rainst all 
defendants. Settle decision and judgment upon notice. 
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KAHN V. COLES. 

Su^eme Court, Special Term, New York County, March, 

1909. 

Garnishee — Contempt of Court — Section 1391 of the Code of CItU 

Procedure. 

When an employer refuses to pay to the plaintiff in garnishee pro- 
ceedings the amount specified in the order obtained under the 
authority of Section 1391 of the Code of Civil Procedure, ic is 
held that remedy by action shall be the only remedy of the 
creditor and that contempt proceedings will not lie. 

Motion to punish officers of a corporation for contempt. 
Motion denied. 

Maurice B, & Dan'l W. Blumenthal, for the motion. 

John O'Connell, opposed. 

Gerard, J. — Motion to punish officers of a corporation for 
contempt. Kahn had a judgment against Coles and obtained an 
order, under the recent amendment of the Code, directing the 
corporation in whose employ Coles was alleged to be to pay 
to the Sheriff for the creditor's benefit 10 per cent of the 
debtor's salary. It is alleged that the corporation has failed 
to pay over this 10 per cent, and plaintiff now seeks to pun- 
ish its officers as for a contempt. Section 1391, which pro- 
vides for this form of execution, provides the remedy as 
follows : "If such person or corporation, municipal or oth- 
erwise, to whom such execution shill be presented, shall fail 
or refuse to pay over to said officer presentinjE^ said execu- 
tion the percentacre of said indebtedness, he shall be liable 
to an action therefor by the judojnent creditor named in 
such execution, and the amount so recovered by such judg- 
ment creditor shrill be applied towards the payment of said 
execution." I am of opinion that the Legislature has 
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indicated that remedy by action shall be the only remedy of 
the creditor and that contempt proceedings will not lie. 
Motion denied, with costs. Settle order on notice. 



RUSSELL V. PITTSBURGH LIFE and TRUST COM- 
PANY, AND WASHINGTON LIFE INSURANCE 
COMPANY. 

Supreme Court, Special Term, New York County, February^ 

1909. 

Receiyera— Appointment of— Injnnctioii— Pendente Lite. 

A policy holder of a mutual life insurance corporation can suc- 
cessfully maintain an action to restrain the transfer of the assets 
of said company to a corporation doing business without the 
state, as said policy holder is held to "have a quasi ownership in 
all the assets of the corporation." Where the transfer of said 
assets is for a consideration which seems to the court to be 
inadequate, such transfer will be restrained pendent lite and re- 
ceivers appointed to preserve the assets of said company. 

Motion to restrain transfer of the assets of a muttial life 
insurance company and to appoint receivers pendente lite. 
Motion granted. 

Frank E. Carstarphen, for the motion. 

Henry A. Rubino, Atty. for defendant Pittsburgh Life 
and Trust Company. 

Parker, Hatch & Sheehan, Hon. E. fV. Hatch (of coun- 
sel), for defendant Washington Life Insurance Company, 
opposed. 

Erlanger^ J. — ^The plaintiff, claiming to be a policy 
holder of the Washington Life Insurance Company, brings 
this action on behalf of himself and other policy holders of 
that company similarly situated, ^nd the application before 
mfe is for an injunction and receiver pendente lite founded 
upon these facts : The Washington Company was incorpo- 
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rated in i860 under the Act of 1853, entitled "An act to 
provide for the incorporation of life and health insurance 
companies." It carried on the business for which it was 
organized in this State down to the execution of the con- 
tract of December, 1908, to which reference will be made, 
and which defendants term a contract of reinsurance. The 
defendant, the Pittsburgh Life and Trust Company, is a 
Pennsylvania corporation not authorized to do business in 
this State. Its powers are very broad, embracing the right 
to carry on the business of a trust company and banking, of 
accident insurance and of a health insurance company. It, 
however, has not exercised all of its powers, being engaged 
only in the business of life, health and accident insurance. 
It is to be noted that the Washington Company is not en- 
gaged in the business of accident insurance. In September, 
1908, the Pittsburgh Company acquired, by purchase, more 
than a majority of the stock of the Washington Company, 
which at that time had an outstanding paid-up capital stock 
of $500,000. After obtaining this controlling interest the 
Pittsburgh Company caused the board of directors of the 
Washington Company to resign, and the new board elected 
and the officers selected were substantially the same as the 
board and officers of the Pittsburgh Company. The presi- 
dent and vice-president of both companies were the same. 
The second vice-president of the Washington Company was 
the secretary of the Pittsburgh Company and the secretary 
of the Washington Company was one of the directors of the 
Pittsburgh Company. The new board of the Washington 
Company consisted of seventeen members, a majority of 
whom were selected from the board of directors of the 
Pittsburgh Company. The defendants admit that all the 
stock of the Washington Company that was purchased from 
any source was held for the Pittsburgh Company, and it is 
alleged by them that all but forty-five shares, out of ten 
thousand shares of the capital stock of the Washington Com- 
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pany, are held for the Pittsburgh Company, and of these 
forty-five shares arrangements have been practically rom- 
pleted for acquiring thirty shares thereof for the Pittsburgh 
Company. The latter company, thus dominating and con- 
trolling the Washington Company, an agreement was en- 
tered into between the two companies on December 30, 1908, 
which the defendants call a contract of reinsurance, by the 
terms of which the Washington Company is made to sell 
and transfer to the Pittsburgh Company, so far as known, 
all its properties, securities, moneys, all books and papers 
relating to policy holders, all due atid accrued interest, rents, 
premiums, loans, notes of every kind, and all its interest in 
all premiums thereafter payable to the Washington Com- 
pany upon or by reason of any of its policies. Indeed, the 
transfer was so comprehensive as to include all its furniture 
and fixtures. The Pittsburgh Company in consideration 
thereof undertook to reinsure and agreed to pay all the 
liabilities of the Washington Company under its outstanding 
policies. Thereupon, under the title which it assumed to 
have acquired under this assignment, the Pittsburgh Com- 
pany on the day of the execution of this instrument with- 
drew from the offices of the Washington Company all of 
its books, records and securities and carried and removed 
them from this State to its home offices in Pittsburgh. Im- 
mediately thereafter it issued a notice to the policy holders 
of both companies calling attention to "the merging of the 
business of the two companies." * * ♦ 

Before considering the merits of the application it is nec- 
essary to pass upon the preliminary objection raised by the 
defendants, that the court has not acquired jurisdiction over 
the defendants because of the failure to make proper service, 
and to preserve their rights the defendants have appeared 
specially for the purpose of raising this objection. It is 
suggested by the plaintiff that inasmuch as the defendants 
have answered to the merits, this objection has been waived. 
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I cannot so hold. The defendants proceeded to the merits 
on the suggestion of the court that the entire matter be dis- 
posed of in one argument, without prejudice, and if the 
court concluded that it had no jurisdiction over the defend- 
ants, that would dispose of the motions and the merits would 
not be considered. The papers upon these applications were 
served upon one C. P. Haviland, representing the Washing- 
ton Company. It appears that Haviland was in charge of 
the ofHce of said company and received and collected pre- 
miums which w^re paid to that company at its home office, 
and there is submitted a receipt signed as recently as Janu- 
ary 2, 1909, for premiums upon the policy of the plaintiff, 
which is signed by said Haviland as "cashier." By section 
431 of the Code, service may be made upon a domestic cor- 
poration by delivering the summcns to "the cashier" or 
"treasurer." I am satisfied that the service upon Haviland, 
acting as cashier or treasurer of the Washington Company 
at its home office, was valid service upon that company. 
The service upon the Pittsburgh Company was made by de- 
livering the papers to F. E. Montgomery and also to C. P. 
Haviland. At the time of this service the Pittsburgh Com- 
pany had not made a designation, pursuant to section 432 
of the Code, of a person upon whom process could be served, 
and it also appears that none of the officers specified in sub- 
division one of section 432 could be found after due dili- 
gence. The Pittsburgh Company has property in this State 
consistinq: of the St. James Building, of the value of over 
three million dollars, which is in charge of the said F. E. 
Montgomery, who collected all the rents of the property and 
had general supervision tliereof, and who was made a di- 
rector of the Washington Company after the Pittsburgh 
Company had obtained control. All the property therefor 
which the Pittsburgh Company had in this State was man- 
aged by Montgomery, and all moneys that he collected and 
received he transmitted to that company. There was no 
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officer, director, superintendent or manager of the Pitts- 
burgh Company in this State superior to Montgomery, and 
his management and direction was not of a small interest 
but of the entire property of the company within the State 
and of the value mentioned. Haviland, the other party 
upon whom the process was served, collected all the pre- 
miums which were paid at the home office of the Washington 
Company and transmitted the moneys to the Pittsburgh 
Company subsequent to the date of the assignment of De-: 
cember 30, 1908. So that whatever business was done in 
this State in the interest of the Pittsburgh Company passed 
through the hands of Montgomery and Haviland and could 
only be transacted with these two persons — Montgomery 
managing all its tangible property and Haviland receiving 
the cash paid by way of premiums. It was reasonably cer- 
tain that the company would be apprised of the service if 
made upon these representatives. Indeed, there was no 
other person managing its property upon whom service 
could be made. Under the conditions presented by the 
proof before me, service could be made upon a managing 
agent of the corporation or the cashier or treasurer. It 
may be at times difficult to determine when a representative 
of a corporation answers the description of managing agent, 
but it is clear on these facts that Montgomery was a man- 
aging agent of the Pittsburgh Company within the meaning 
of section 432 of the Code. Where a corporation has an 
office in this State which is in charge of a person who acts 
for the corporation doing business for it and so manages its 
business, he is within the meaning of the statute "a man- 
aging agent" (Tuchband v. C. & A. RR, 115 N. Y., 437; 
Ives V. Met. Life Ins. Co., 78 Hun, 32 ; MuUins v. Same, id., 
297.) The statute does not mean that the whole business 
of the corporation shall be in charge of the agent to consti- 
tute him a managing agent. "Every object of the service 
is attained when the agent served is of sufficient character 



VOLUME 11. 193 



Russell V. Pittsburgh Life & Trust Co. and Washington Life Ins. Co. 

and rank to make it reasonably certain that the defendant 
will be apprised of the service made. The statute is satis- 
fied if he be a managing agent to any extent" (Palmer v. 
Penn. Co., 35 Hun, 369, aff'd 99 N. Y., 679). "Any person 
holding some responsible and representative relation to the 
company, such as the term 'managing agent' would include, 
might be served with the summons" (Coler v. Pittsburgh 
Bridge Co., 146 N. Y., 281-283). If the object of the 
service of a summons is to advise the defendant of the 
commencement of the action so that it might protect its 
rights, the object was fully accomplished in this case (Bray- 
ton V. N. Y., L. E. & W. RR„ 72 Hun, 602; Perrine v. 
Ransome H. Gas Co., 60 App. Div., 32; Young & Fletcher 
Co. V. Welsbach L. Co., 55 App. Div., 16; Persons v. Buffalo 
City Mills, 29 App. Div., 45; Barrett v. Am. Tel., &c., Co., 
56 Hun, 430, aflf'd 138 N. Y., 491 ; Pope v. Terre Haute Car 
& C. Co., 87 N. Y., 137). Besides, it may well be claimed 
that the service upon Haviland was service on the "cashier" 
or "treasurer" within the State. Other than Montgomery, 
the only person to whom moneys could be paid for the Pitts- 
burgh Company — after it had acquired ownership by as- 
signment of the property and policies of the Washington 
Company — was Haviland, and such person who receives 
the money of the corporation and handles all the cash in the 
office of the company in this State is a "cashier" within the 
meaning of this section of the Code (McCulloh v. Paillard 
Non-Magnetic Watch Co., 14 Supp., 491). In that case the 
General Term of this department said: "Foreign corpora- 
tions doing business in this State cannot be allowed to shelter 
themselves under the claim that they have no cashier, no 
managing agent and no officers within the State, and that 
therefore they are at liberty to violate the rights of the citi- 
zens of this State with impunity. Such a claim is simply 
preposterous." While the Pittsburgh Company was not 
authorized to do business in this State it owned and throuc^h 
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its agent managed over three millions of dollars of property, 
and by reason of a so-called merger contract made in this State, 
claimed ownership to over fifty million dollars of policies, 
of which the premiums aggregated many hundreds of thous- 
ands of dollars. To say that the two individuals represent- 
ing that company in this State and controlling so much of 
its property and funds do not answer to the designation of 
"managing agent" or "cashier" or "treasurer" is, as stated 
in the McCulloh case, "simply preposterous." This brings 
us to a consideration of the merits. The first objection 
which must be considered is whether plaintiff is a policy 
holder of the Washington Company. The policy upon which 
plaintiff relies to give him a standing was issued on Decem- 
ber 15, 1890, on the application of the plaintiff. It provides 
that, in consideration of the payment of the premiums for 
twenty years, the last payment to be made September 15, 
1910, the company insures the life of the plaintiff in the sum 
of five thousand dollars, to be paid to his wife and children 
equally or the survivor, and if no survivors to plaintiff's 
executors, administrators or assigns. The premiums have 
been regularly paid by him, and in the application which is 
made a part of the policy, in answer to the question "to 
whom the endowment shall be paid in case the insured sur- 
vived the stipulated period?" plaintiff answered that he re- 
served it to himself, and in view of that request and stipu- 
lation there was stamped on the side of the policy the fol- 
lowing : "The full reserve on this policy shall be payable as 
within provided to the insured," and this reserve is stated 
in the policy to amount to one thousand seven hundred and 
twenty dollars at the expiration of fifteen years and two 
thousand five hundred and seventy dollars at the expiration 
of twenty years. It seems clear, therefore, that if a policy 
holder can maintain this action, the plaintiff is in a position 
to apply to the court to protect his rights under the policy. 
In the policy before the court the insured has reserved to 



VOLUME II. 195 



Russell V. Pittsburgh Life & Trust Co. and Washington Life Ins. Co. 

himself an interest in a fund and has therefore an immediate 
and direct personal interest. But even if this policy were 
viewed as a contract for the benefit of persons other than the 
plaintiff he could maintain the suit as the trustee of an ex- 
press trust (Sec. 449 of the Code; Hunt v. Provident Sav- 
ings, &c., Soc'y, 77 App. Div., 338). If the defendants' 
contention were correct and a policy were issued on the life 
of an applicant payable to his executors or administrators, 
there would be no one to commence an action to preserve 
the integrity of the contract of insurance during the lifetime 
of the insured. But defendants claim that even if the plain- 
tiff is a policy holder, he has no standing in a court of equity 
for the redress sought, because, it is argued, he occupies the 
position simply as a creditor whose claim is not in judgment. 
The Washington Company, although a stock company, is 
conducted on the mutual plan, and the surplus of its profits 
above a limited dividend to the stockholders is equitably ap- 
plied for the benefit of the policy holders. The policy in 
question has a reserve and surrender value, which is fixed 
and payable at specified periods. Although a policy holder 
may technically be said to occupy the relation of creditor 
to a corporation, in a company such as this he is likened more 
to that of an associate or capitalist furnishing the money 
upon which the business is conducted (Lord v. Equitable 
Life Assur. Soc'y, 109 App. Div., 252-263). In Brown v. 
Exjuitable Life Assur. Soc'y (151 Fed. Rep., 1), in which 
the bill charged specific acts of waste, mismanagement and 
unauthorized diversion of funds, the Circuit Court of Ap- 
peals held that a policy holder had a right to appeal to a 
court of equity for relief. This action is not to recover upon 
the policy, but to prevent the diversion of its assets. "In a 
purely mutual company the whole body of policy holders at 
any given time whose policies are not yet matured have a 
quasi ownership in all the assets of the corporation and arc 
like stockholders of an ordinary corporation in effect cestuis 
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que trustent" (Young v. Equitable Life Assur. Soc'y, 49 
Misc., 347-361; aff*d 112 App. Div., 760). If the policy 
holders have no redress, who is there who may institute the 
action? The Pittsburgh Company, according to its affi- 
davits, has acquired practically all the outstanding stocks of 
its vendor, and surely the policy holders are not compelled 
to stand mute and helpless while the property, which is a 
trust fund for their benefit, is being stealthily removed to 
a foreign State. It would be appalling if a court of equity 
in such a situation would close its doors against policy hold- 
ers. On authority, as well as principle, the policy holders 
have a standing to maintain this action. The defendants, 
however, seek to justify the acts complained of by the con- 
tention that the transaction amounts to a reinsurance, per- 
mitted by section 22 of the Insurance Law. That section 
provides that "every insurance corporation doing business 
in this State may reinsure the whole or any part of any 
policy obligation in any other insurance corporation." With- 
out considering whether that would include a remsurance 
in a foreign corporation not authorized to do business in 
this State, it is very clear that "the general power to make 
contracts of reinsurance on its risks does not authorize a 
company to transfer all its business and its assets, which 
constitute a trust fund for its policy holders, to another com- 
pany, and such a contract is void" (25 Cyc, 781). Rein- 
surance does not mean a "merger." If a company reinsures 
its risks it is still doing an insurance business, and the lia- 
bility of the first insurer to the insured is not affected by 
the reinsurance (People ex rel. Continental Ins. Co. v. 
Miller, 177 N. Y., 515). What has been done here was 
not a mere reinsurance of a risk in "whole or in part," but 
a sale and transfer of all the "properties, securities and mon- 
eys." and all its books and papers relating to policy holders, 
and every right which the Washington Company had in any 
of its policies. It was in effect a general assignment, and 
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so understood by the parties as indicated by their conduct. 
All the property of the Washington Company was taken 
possession of and removed by the Pittsburgh Company and 
the policy holders notified that the companies had "merged." 
If the Washington Company were only a stock corporation 
and not so safeguarded as is an insurance company for the 
protection of its policy holders, such a transaction as the 
one before the court would be condemned on the application 
of a minority stockholder where both corporations are con- 
trolled by the same set of directors (Farmers' Loan & Trust 
Co. V. N. Y. & N. R. Co., 150 N. Y., 410). A contract of 
insurance implies that the insurance company will retain 
its assets in its own possession and continue its business 
(Mason v. Cronk, 125 N. Y., 496), and if it disables itself 
from the performance of such contract a policy holder is ex- 
cused from further performance on his part and is not 
obliged to pay premiums to a company which has parted 
with its reserve (People v. Empire Mutual Life Ins. Co., 92 
N. Y., 105). Therefore, every policy holder of the Wash- 
ington Company could refuse to continue paying premiums, 
and the assignment to the Pittsburgh Company was a whole- 
sale breach of its contracts of insurance. This condition is 
emphasized when it is considered that the company to which 
the policy holders of the Washington Company are turned 
over is one not authorized to do business in this State ; that 
it is only engaged in the insurance business since 1903 ; that 
its assets, as stated in its last annual report of December 31, 
1907, amounting to $4,484406, while the Washington Com- 
pany at that time had assets of $18,653,942.62; and that at 
that time the Pittsburgh Company had insurance in force 
of $27,123,187, while the business of the Washington Com- 
pany exceeded that amount by ovei thirty millions of dol- 
lars. The protection which the insurance laws of our State 
afford policy holders are not given as fully and broadly by 
the statutes of Pennsylvania. So that by this transfer the 
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policy holders of the New York company are substantially 
transferred without their consent to the Pittsburgh Com- 
pany. The extent of the possible injury which may accrue 
to them is readily grasped when we consider that all the 
assets of the Washington Company have now been made 
subject to claims by policy holders of the Pittsburgh Com- 
pany, and subject further to the risks of the "life, health and 
accident insurance*' business of said company and such other 
business as it may under the charter elect to conduct. Any 
judgment which may be obtained against the Pittsburgh 
Company may now be satisfied out of the assets of the Wash- 
ington Company. This conduct of the directors of the 
Pittsburgh Company, acting as directors of the Washington 
Company, cannot be justified under the euphonious name of 
reinsurance. It is just to state that since the service of 
papers upon this motion the assets and securities which were 
carried away have been returned to the vaults of the Wash- 
ington Company. The agreement, however, under which 
the return was made has not been submitted to the court, 
but the affidavit of Mr. Rubino states that under the terms 
of an agreement entered into January ii, 1909, not only have 
the assets and securities heretofore turned over to the Pitts- 
burgh Company been returned, but in addition assets owned 
by the latter company exceeding in value the legal reserve 
of the Washington Company. But these assets and securi- 
ties have not been returned as property of the Washington 
Company to enable it to conduct its business as it had there- 
tofore, but only ''as collateral security for the guarantee by 
the Pittsburgh Life and Trust Company of the fulfillment of 
the policy and obligations of the Washington Life Insurance 
Company." So that the title to the assets and securities still 
remain in the Pittsburo^h Company, without any waiver by 
it of any of the rights it acquired by the assiornment of 
December 30, 1908, and subject to all the liabilities of the 
Pittsburgh Company, and without the right or power in the 
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Washington Company to continue its business. Not only 
that, but on the termination of this motion there is nothing 
to prevent the Pittsburgh Company from again removing 
the property out of the State. It is urged by the defend- 
ants that the attorney-general was entitled to notice of this 
application, as required by chapter 378 of Laws of 1883 and 
the Code provisions. Notice would be necessary if this were 
an action for the dissolution of the corporation or a distri- 
bution of its assets. This is not such an action. No disso- 
lution is sought — indeed the proceeding is to prevent a prac- 
tical dissolution. The receiver applied for is not of the cor- 
poration but of property claimed to have been unlawfully 
disposed of. The appointment works no change in the 
title. The plaintiff seeks a chancery or, as it is sometimes 
called, a common-law receiver, not a statutory one, for the? 
purpose only of maintaining the status quo (Reusens v. 
Manufacturing and Selling Co., 99 App. Div., 214; Signa 
Iron Co. V. Brown, 171 N. Y., 488; Keeney v. Home Ins. 
Co., 71 N. Y., 396). The attorney-general, however, has 
submitted an affidavit through his deputy from which it ap- 
pears that the superintendent of insurance and the insurance 
department are engaged in verifying the list of assets to 
determine whether they have been completely restored to 
the vaults of the Washington Company. Annexed to his 
affidavit is a letter of the attorney-general bearing date Janu- 
ary II, 1909, wherein he states the Pittsburgh Company 
through its attorneys has announced its intention to at once 
make application for permission to do business in this State. 
Although a month has passed by since that letter was writ- 
ten the court is not advised that such application has been 
made, or, if made, granted. The attorney-general, however, 
offers no suggestion excepting to call attention to the fact 
that a receiver will involve great expense to the company 
and will impair its credit. But this susfgestion adds nothing 
to the situation, because the credit of the Washington Com- 
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pany can scarcely be more seriously impaired than it has 
been by its own act since the Pittsburgh Company acquired 
absolute sway over it. The property being here, it is well 
to prevent its future removal. The court hesitated long be- 
fore concluding to appoint receivers and to find a way to 
limit the relief to an injunction to restrain the removal of 
the property pendente lite. But the difficulty is that by the 
assignment referred to the title to all the property has 
changed, and pendente lite the Washington Company cannot 
carry on its business without a receiver. Not only that, but 
the policy holders would, if not protected by a receiver, be 
justified in refusing to pay their premiums as they mature 
and bring numberless actions to recover damages against 
the company for the value of their policies at the time of the 
so-called merger (People v. Empire Mutual Life Ins. Co., 
supra), thus tending to destroy a business and its property 
which has taken almost half a century to construct and ac- 
cumulate; and finally, in the absence of a receiver, the as- 
sets would remain subject to the hazard of the business of 
the Pittsburgh Company and its policy holders and cred- 
itors. The motion must be granted to the extent of re- 
straining the Pittsburgh Company from removing, assigning, 
disposing of, pledging or incumbering the properties, se- 
curities, moneys and assets of the Washington Company, and 
appointing receivers during the pendency of the action of 
the assets, properties, securities, books, papers, policies, 
moneys, stocks, bonds, mortgages and choses in action here- 
tofore belonging to the defendant Washington Company and 
by it assigned and delivered to the Pittsburgh Company, and 
the receivers should have authority to resume and carry on 
the business of the Washington Company until the trial, 
which can soon take place, to protect and conserve the inter- 
ests of its policy holders, creditors and stockholders. 

Settle order on notice, at which time receivers will be 
named and the amount of the undertaking fixed. 
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Supreme Court, New York County, Trial Term, March, 

1909. 

Foreign Judgment — Substituted Serrice— Domicile. 

Where a judgment of a sister State is assailed on the ground that 
the court had not acquired jurisdiction, proof may be adduced 
that the appearance of an attorney in behalf of the defendant not 
personally served was not authorized. 

Action to recover amount of judgment obtained in a 
foreign State. Complaint dismissed. 

C. B. Palmer, for plaintiff. 

F. H. Van Vechten, for defendant. 

Greenbaum, J. — Plaintiff sues to recover the simi of 
$14,905.30, the amount of a judgment alleged to have been 
entered against the defendant in the Circuit Court of the 
City of St. Louis, State of Missouri, on the 22d day of May, 
1901. The summons was served on defendant by substi- 
tuted service on May 14, 1898, at what was stated in the 
sheriiFs return to be her "usual place of abode." The judg- 
ment roll shows that the defendant thereafter appeared by 
one John M. Glover, an attorney at law, who was her hus- 
band. The defense is that the defendant at the time of the 
alleged service was not a resident of or domiciled in the 
State of Missouri, and that the court never acquired juris- 
diction over her, and that John M. Glover was never author- 
ized to appear for her. It appears that John M. Glover was 
a resident of Missouri on May 14, 1898; that his wife, for a 
period of upwards of a year before May, 1898, had lived 
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separate and apart from her husband, at her home in Tuxe- 
do, New York; that her husband had not theretofore con- 
tributed to her support for at least two years ; that she went 
to St. Louis about two months before May i, 1898, and lived 
at a hotel in that city until about May i, 1898, separate and 
apart from her husband ; that the occasion for her return to 
St. Louis was to effect arrangements looking to a legal 
separation from her husband; that thereafter she continued 
to live separate and apart from her husband at various places 
in New York, Maryland and Rhode Island ; that in 1901 she 
obtained a divorce from her husband in Providence, R. I., 
and that since May i, 1898, she never visited tlie State of 
Missouri. The only testimony in behalf of plaintiff touch- 
ing upon defendant's actual presence in St. Louis was that 
of the attorney of record in the Missouri case, upon which 
the judgment in suit was rendered, who testified that he 
saw the defendant on a street car in St. Louis, in company 
with her husband, on May 8, 1898. The attorney admitted 
that he had no personal acquaintance with the defendant, 
and that she had merely been pointed out to him as the wife 
of John M. Glover. The defendant testified that she was 
not in St. Louis after May i, 1898, and at no time was on 
a car with her husband. A husband's domicile is prima 
facie that of the wife, but when the necessity arises which 
justifies the wife in leaving her husband, she may acquire a 
domicile of her own (Hunt v. Hunt, 72 N. Y., 217, 242, 
243). Although the proofs in this case are not clear as to 
the precise causes which led to the separation of defendant 
and her husband, it is, nevertheless, established that the 
parties had, in fact, been living separate and apart for a 
considerable period of time; that the husband had not con- 
tributed to his wife's support; that she had maintained a 
separate household at Tuxedo ; that the intention of defend- 
ant during all these times was to effectuate a permanent 
separation, and that the relation of the parties culminated in 



VOLUME II. 203 



I 
I 

I 



Estate of Zanmatti. 



a decree of divorce in 1901. I am of the opinion that the 
presumption of the plaintiff's domicile being that of her 
husband is overborne by the facts, and that in May, 1898, 
defendant was not, in fact, a resident of or domiciled in the 
State of Missouri. As to the authority of John M. Glover 
to appear for defendant, it may be said that, while there are 
suspicious circumstances indicating an authority in Mr. Glo- 
ver to appear for his wife, yet in view of defendant's posi- 
tive testimony that she was not aware of the St. Louis ac- 
tion until 1901, and that she had never authorized her hus- 
band to appear for her, I am constrained to find that the ap- 
pearance was not authorized. Where a judgment of a 
sister State is assailed on the ground that the court had not 
acquired jurisdiction, proof may be adduced that the appear- 
ance of an attorney, in behalf of a defendant not personally 
served, was not authorized (Vilas v. P. & M. R. R., 123 
N. Y., 440, 445). The facts established lead to the conclu- 
sion that the Circuit Court of St. Louis never acquired ju- 
risdiction of the defendant (Matter of Kimball, 155 N. Y., 
62). The complaint must be dismissed. 



ESTATE OF ZANMATTL 

Surrogate's Court, Nezv York County, March, 1909. 

Temporary Administrator— Power of Sale — ^Payment of Mortgage. 

A temporary administrator cannot pay off a mortgage on real 
estate in whole or in part, and a power of sale would not include 
a power to mortgage or pay off mortgages, especially when from 
the reading of the will the testatrix evidently had no such in- 
tention in mind. 

Motion for leave to make payments on the principal of 
mortgages. Motion denied. 

Wentzvorth Lowensteen Stern, for the motion. 
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CoHALAN, S. — In the event of the refusal of the court to 
admit to probate the paper propounded as the will of the de- 
cedent, the rents of the real estate in the hands of the tem- 
porary administrator would, together with the real estate, 
pass to her heirs, with the obligation primarily resting on 
them to satisfy the mortgages as well as pay the interest 
thereon, and in case of the establishment of the will a like 
obligation as to the payment of such interest would devolve 
upon the executor and trustee. There could, therefore, be 
no objection to the payment of the interest by the tempo- 
rary administrator, and the application to this extent is 
granted. A different situation is presented as to the pay- 
ment sought to be made on account of the principal of the 
mortgages. The language used in section 2675, C. C. P., 
the source from which the surrogate derives his power to 
authorize a temporary administrator to take possession of 
and deal with real property, may, taken literally, seem com- 
prehensive enough to embrace the power whose exercise 
is here invoked. The construction, however, which the 
courts have put upon the section has very considerably lim- 
ited its application, and makes it, to say the least, extremely 
doubtful that this court could in any case confer authority 
upon a temporary administrator to pay off or discharge in 
whole or in part a mortgage on real estate (Duryea v. 
Mackey, 151 N. Y., 207; Matter of Goetz, 120 App. Div., 
13). However that may be, I am satisfied that I am devoid 
of the power to grant such authority in the present case. The 
decedent, by the paper which has been propounded as her 
will, directed her residuary estate, which consists in part 
of the real estate on which the mortgages mentioned are a 
lien, to be sold, and two-sixths of the proceeds held in trust 
by her executor and trustee, and the income thereof paid to 
certain designated beneficiaries until they arrive at a certain 
specified age, and then the principal to go to them abso- 
lutely. No power to mortgage the real estate or apply any 
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part of the principal or the funds thereof to the payment 
of the mortgages upon the real estate or any part 
thereof is expressly or impliedly given by the will. A 
power to sell ordinarily would not include a power to mort- 
gage or to pay off mortgages on real estate, and the provis- 
ions of the will of decedent and the dispositions therein con- 
tained make it plain that the testatrix did not intend to con- 
fer upon her executor power to pay off, wholly or in part, 
any of the mortgages upon her real estate, certainly not 
from the income of any part of her estate, as that would 
involve an accumulation for a purpose prohibited by the 
statute (Haskall v. King, 162 N. Y., 134). To authorize 
the temporary administrator to make such payments would, 
in the event of the probate of the will, result in the nullifi- 
cation of substantial and important dispositions made by it, 
and manifestly defeat the intention of the testatrix as to the 
manner of its execution and the administration of her estate. 
It is not reasonable to suppose that the power to effect such 
a result was intended to be vested in the surrogate by the 
section under consideration, and if it were, it is a power 
that the circumstances here existing would not justify me 
in exercising. Leave to make payments on the principal of 
the mortgages must, therefore, be denied. Notice order 
for settlement. 



PEOPLE EX REL. JOSEPH SCHARFF v, JESSE D. 
FORT, Agent and Warden of Sing Sing Prison. 

Supreme Court, New York County, Special Term, March 

1909. 

Habeas Corpus — Seduction — ^Judgment — Appeal 
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Under the Authority of Section 515 of the Code of Criminal Pro- 
cedure to review a judgment in a criminal action an appeal must 
be taken therefrom within one year from the time of entry. 

A writ of Habeas Corpus to review an alleged unproper judgment 
pronounced against a defendant will be dismissed, as the proper 
method of review is by appeal. 

Motion for discharge from prison under the writ of Ha- 
beas Corpus. Writ dismissed. 

Hon, Samuel Koenig, for plaintifi. 

Asst. Dist. Attys. Robert S. Johnstone and Robert C. 
Taylor, for defendant. 



Platzek, J. — This is an application for the discharge of 
the relator from State Prison upon a writ of habeas corpus, 
on the ground that he was illegally sentenced upon a plea of 
guilty of the crime of seduction under promise of marriage. 
The Court of General Sessions had jurisdiction of the 
subject-matter and person in the criminal action wherein 
the relator, upon his confession and plea, was adjudged 
guilty of the crime of seduction under promise of marriage 
on the 24th day of April, 1908. Thereupon he was remand- 
ed for sentence. Intervening that date and May 6, 1908, 
the relator and the prosecutrix intermarried, whereupon and 
on that day the court suspended sentence, pursuant to sec- 
tion 12 of the Penal Code. On February 17, 1909, the 
relator was re-arrested, the suspended sentence revoked, 
and judgment in due form of law pronounced by the court 
sentencing him to an indeterminate term in State prison, 
the minimum of which was four years and six months. It 
is well settled that upon a plea of guilty or on a conviction 
when no present sentence is imposed the court may pro- 
nounce sentence at a subsequent term, which was done in 
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this case. Prosecution exists and continues until terminated 
in a final judgment of the court. In this matter such final 
judgment was pronounced on February 17, 1909, when the 
relator was sentenced to State prison for the offense for 
which he was indicted and to which he pleaded guilty. A 
writ of habeas corpus will not lie "where ♦ * ♦ * 
one has been committed or is detained by virtue of the final 
judgment * * * of a competent tribunal of civil or 
criminal jurisdiction" (subd. 2, sec. 2016, Code of Civ. Pro). 
A writ of habeas corpus will not be allowed to review the 
final determination of an inferior court of limited jurisdic- 
tion (People ex rel. Lazarus v. House of Mercy, 23 A. D., 
383-386). A fortiori such writ cannot be availed of to re- 
view the final determination of a superior court of general 
jurisdiction. The courts of sessions are superior courts of 
general jurisdiction of crimes (People v. Bradner, 107 N. Y., 
I ) . It is provided by section 5 1 S of the Code of Criminal Pro- 
cedure that "the only mode of reviewing a judgment or 
order in a criminal action * * * is by an appeal," 
which may be taken as a matter of right within one year 
after judgment rendered. It is apparent from the fore- 
going that the court in this proceeding is without power to 
review the facts leading up to the judgment and sentence 
or to pass upon the merits. Because of what has been here- 
inbefore stated it is unnecessary to consider, discuss or deter- 
mine the other questions urged on this application. What 
this court would have done under similar circumstances as 
to revoking the suspended sentence and pronouncing the 
sentence which was imposed is not now properly a subject 
for consideration or determination. The relator has mis- 
taken his remedy, which is not by habeas corpus, but by 
appeal to the Appellate Division or the grace of executive 
clemency. Writ dismissed. 
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TOBIAS V. WALTON. 

City Court of the City of New York, Special Term, March, 

1909. 

Supplementary Prooeedmge—Adjoamment— Order-— Heceiaity thereof. 

Where a proceeding supplementary to execution has been exhausted 
or discontinued it is necessary, under the authority of Section 
2454 of the Code of Civil Proced^ure that a formal order be 
entered discontinuing said proceedings, before a second order for 
the examination of the judgment debtor can properly be asked for. 

Motion to vacate an order in supplementary proceedings. 
Motion granted. 

Richard Krause, for the motion. 

Julius D. Tobias, opposed. 

FiNELiTE, J. — The judgment debtor moves to vacate an 
order made herein, returnable on the 13th day of March, 
1909, for his examination, upon the ground that a previous 
order was made for the examination of the said judgment 
debtor which was returnable on the 20th day of February, 
1909. That on the return of the last-named order his at- 
torney then appearing for him (and being the same attorney 
who now appears upon the motion) requested an adjourn- 
ment of the judgment creditor's attorney to the 27th day 
of February, 1909, which was granted. That through inad- 
vertence the judgment debtor did not sign the adjournment, 
and on the 27th day of February, 1909, when the judgment 
debtor failed to appear his default could not be noted. 
Thereafter and on the 2d day of March, 1909, the new 
order was obtained, made returnable on the 13th day of 
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March as aforesaid, and which order the said judgment 
debtor, through the same attorney, now seeks to set aside 
on the ground that no order had been entered discontinuing 
the proceedings under the order of February 20, 1909. When 
a proceeding supplementary had been exhausted or discon- 
tinued an order should be entered thereon, before a new 
supplementary order is applied, asked for or obtained. It 
is conceded by the attorney for the judgment creditor that 
no order was entered on the former order, under which the 
examination of the judgment debtor was discontinued, and 
under the practice, the proceedings can only be discontinued 
or dismissed by an order (sec. 2454, Code Civ. Pro.; Matter 
of Rothschild v. Gould, 84 App. Div., 196, 82 N. Y. Supp., 
558, Riddel and BuUard Supp. Pro., 3d ed,, 172, et seq.) 
Since such order was not entered new proceedings could not 
be instituted (Garland v. Jones, 7 Hun. 480; Keihan v. 
Shiperd, 16 Civ. Pro., 183, S. C, 4 N. Y. Supp., 389, Riddle 
and BuUard Supp. Pro., 3d ed., 484; Schwarmerke v. 
Glenny, 103 N. Y. Supp., 499). The last order obtained 
for the defendant's examination must be vacated, without 
costs and without prejudice. Submit order. 



SCHWARTZ ET AL., v. RIBANDO. 

City Court of the City of New Yofk, Special Term, March, 

1909. 

Co8t»-rRetazati(m thereof— Appellate Term. 

A motion for rctaxation of costs on an appeal to the Appellate 
Term will be denied when plaintiff contends that he should have 
had an opportunity to argue his appeal orally as under rule fourth 
of the Supreme Court rules pertaining to the Appellate Term 
counsel will not be heard orally. 
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Schwartz et al. v, Ribando. 
Motion for retaxation of costs. Motion denied. 

Morris Meyers, for the motion. 

Achille /. Oishei, Nelson L. Reach (of counsel) opposed. 

FiNELiTE, J. — This is a motion made by the plaintiff for 
a retaxation of costs in favor of the defendant by striking 
out from the bill of costs, as taxed, the sum of $40 taxed 
for a reargument of the appeal taken herein at the AppeUate 
Term. On the first argument of the appeal it was decided 
in favor of the defendant. The plaintiff then made a moti<Mi 
at the Appellate Term for leave to appeal from the affirm- 
ance of the judgment to the Appellate Division, or, in the 
alternative, that a reargument be had de novo, as the court 
had evidently overlooked legal propositions involved. The 
said Appellate Term granted the appellant's motion, and 
the appeal was noticed for reargument for the .following 
term. That when said appeal appeared upon the Appel- 
late Term Calendar the judges then sitting at that term 
refused and declined to hear or permit argument thereon, but 
sent the briefs submitted to the judges who had previously 
heard it. Plaintiff now claims that for the reason that he 
did not have an opportunity to argue the appeal orally, and 
that the submission of briefs from the judges of one Appel- 
late Term to the judges of the first Appellate Term that 
heard the original argument was not a reargument of the 
appeal for which the respondent or the defendant would 
have the right to tax an additional argument fee. It does 
not appear that a reargument was necessary, as the ques- 
tions of law involved had not been overlooked by the Appel- 
late Term who heard the first argument, and as the plaintiflE- 
appellant on his own volition applied for leave to appeal to 
the Appellate Division or to obtain leave for a reargument, 
and the same being granted to be argued de novo, it was no 
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fault of the respondent that the plaintiff-appellant was un- 
successful on said reargument. It makes no difference 
whether the appeal was argued oraliy or the argument made 
by briefs ; it means the same thing. As was said in the case 
of Guckenheimer v. Angevine (i6 Htin. 453), Spring, J.: 
"That on the merits we are of the opinion that plaintiffs 
were entitled to the argument fee given by statute for each 
argument. It does not appear that the necessity for a re- 
argument was caused by any act or omission on defendant's 
part, and two arguments having been, in fact, made, we 
think the items were properly taxed." The case at bar is 
closely analogous to the present one and is decisive of it. 
In each argument was made without the fault of the party 
eventually successful and upon the order of the court. In 
each case the attorney made the argument and did the work 
which entitled him to the compensation prescribed. In 
Miller v. King (32 App. Div., 349) a reargument was or- 
dered upon the motion of the unsuccessful party after the 
decision of the General Term, and on reargument a new 
trial was granted. The plaintiff again succeeded upon the 
new trial, and the Appellate Division held that he was en- 
titled to tax for both arguments, and quotes with approval 
the extract given above from the Guckenheimer opinion. 
Section 3251 of the Code of Civil Procedure, subdivision 4, 
in providing for costs to be awarded to the successful party 
after an appeal to the Appellate Division, is: "For argu- 
ment, $40." Following the wording of the preceding sub- 
division, and by analogy, the party who eventually wins out 
in this lawsuit should be allowed the stipulated fee for every 
argument he is compelled to make. The theory of the al- 
lowance is compensation for services rendered in performing 
the precise labor covered by the award. Whether this is 
done at the instance of the court by reason of this qualifi- 
cation of the judges of the Appellate Term, to whom the 
application was made and granted, or whether the Appellate 
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Term then sitting on the day when said appeal appeared 
upon the calendar for reargument, and said Appellate Term 
sending the same to the Appellate Term that heard said 
argument, makes no difference, as where a reargument is 
orderejd a fee is taxable for it, as well as for the first argu- 
ment (Roberson v. Folding Box Co., 68 App. Div., 528; 
s. c, 73 N. Y. Supp., 898). In an appeal to the Appellate 
Term of the Supreme Court from this court the costs are 
regulated by subdivision 4 of section 3251 of the Code of 
Civil Procedure, as above stated (Burnell v. Coles, 26 Misc., 
378; s. c, 56 N. Y. Supp., 208). The clerk correctly taxed 
the second fee for reargument. Rule 4 of the Supreme 
Court Rules governing the Appellate Term of said court 
reads as follows: "Motions for reargimient will only be 
Beard on notice to the adverse party at the next succeeding 
term after the decision. Such notice must state briefly the 
ground upon which the argument is asked, and such motions 
must be submitted on printed briefs, stating concisely the 
points supposed to have been overlooked or misapprehended 
by the court, with proper reference to the particular portion 
of the case and the authorities relied upon, together with 
copies of the opinions, if any, and counsel will not be heard 
orally." The plaintiff cannot object to the reargument fee 
as taxed, for the reason that he did not have an opportunity 
to reargue his appeal orally. Motion for retaxation denied. 
Submit order. 



RUSSELL V. PITTSBURGH LIFE & TRUST CO., &c. 

Supreme Court, New York County, Special Term, March, 

1909. , 

Receiver — State Superintendent of Insurance. 



VOLUME II. 213 



Russell V. Pittsburgh Life & Trust Co., &c. 

When upon a motion to appoint receivers for an insurance company 
it can be shown that the State Superintendent of Insurance has 
assumed control over the assets of an insurance company, so 
that he is virtually a receiver, other receivers will not be ap- 
pointed, but the right of the court to appoint receivers in the 
event of any change in condition of the assets is reserved. 



Frank E. Carstarphen, Wm. Hepburn Russell (of coun- 
sel), for plaintiff. 

Henry A, Rubino, for defendant Pittsburgh Life & Trust 
Co. 

Parker, Hatch & Sheehan, Hon. E. IV. Hatch (of coun- 
sel), for defendant Washington Life Insurance Co. 

Erlanger, J. — Upon the settlement of the order based on 
the former opinion filed by the court there were present, in 
addition to the attorneys for the respective parties, the at- 
torney-general and the superintendent of insurance, both in 
person, who presented to the court a condition of affairs 
brought about by them because of such opinion as to per- 
suade the court to file this supplemental memorandtun. In 
the opinion so filed the court stated that it "hesitated long 
before concluding to appoint receivers and to find a way to 
limit the relief to an injunction to restrain the removal of 
the property pendente lite" but the necessity of having re- 
ceivers to take possession of the property was indicated in 
order to maintain the status quo. The gravity of the situa- 
tion, as it existed when the motion was argued, was recog- 
nized by the former superintendent, Kelsey, as well as by 
the present superintendent, Hotchkiss, the latter stating to 
the court that he agreed with it in the main, "that is, as the 
facts were when presented." Immediately upon entering 
office he united with the attorney-general in an effort ta 
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place the assets of the Washington Company in a condition 
so as to avoid the dangers indicated by me. Their joint 
effort resulted in the defendants delivering into the cits- 
tody and placing under the sole control of Superintendent 
Hotchkiss the vast assets embraced in the merger contract 
of December 29, 1908, so absolutely and effectively as to 
clothe him with substantially all the powers of a common 
law receiver pending the final determination of the question 
of the validity of the said contract. Under the Insurance 
Law the superintendent could not be appointed a receiver 
eo nomine. Were he eligible this court would have prompt- 
ly named him. The same result, however, has been in effect 
accomplished by the arrangement referred to, whereby the 
views expressed by me to conserve the estate and avoid a 
multiplicity of suits have been carried out. The object 
sought to be achieved by the motion which was granted was 
to assure protection to the policy holders pending the trial, 
and surely no person could be named who would inspire 
more confidence in the policy holders and more securely pro- 
tect their interests than the Superintendent of Insurance of 
the State of New Vork, especially in view of his statement 
made in open court that he will not declare the so-called 
merger contract to be valid. The approval or disapproval 
of the agreement of February 23d, 1909, is not before me. 
The court has simply before it a condition brought about by 
the State officers to meet the opinion heretofore filed by me, 
which convinces me that there is now a custodian who may 
be safely trusted with preserving the status quo. The plain- 
tiff seems to feel, as does the court, that the policy holders 
are now secured against an unlawful removal or dissipation 
of the assets, but his counsel contended, when the present 
arrangement was effected, that he should be assured that 
this condition will continue until the final determination of 
this action. The policy holders should feel secure in the 
knowledge that the condition referred to when this motion 
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was decided shall not reoccur, and therefore the defendants 
should, by appeal or otherwise, be obliged to have the im- 
portant question involved finally determined in this action 
without unnecessary delay; and if there shall be a change 
in the conditions from those now present so that the danger 
to the rights of the policy holders heretofore existing shall 
reappear, the right is reserved to the policy holders to have 
the receiver appointed, as directed by me, and the order 
should so provide. The amendment to the prayer of the 
complaint asked for cannot be granted on the settlement of 
this order. The plaintiff, however, has his remedy by mo- 
tion, if his time to amend as of course has expired. Nor can 
any new affidavits submitted on the settlement be consid- 
ered. Submit engrossed copy of order to conform with 
the one prepared by the court. 



KALISHER V, BROWNING, KING & CO. 

Supreme Court, New York County, Trial Term, March, 

1909. 

Employers' Lialiility Act— Notice— Sufflden^ tbereof . 

Motions for a new trial and to set aside a verdict, when the main 
reason advanced therefor is that the notice required by the 
Employers' Liability Act was insufficient in that it did not state 
"the person charged with the duty of superintendence" and who 
was responsible for the accident will be overruled, as said statute 
does not require such statement, but by Section 2 thereof, notice 
of "the time, place and cause of the injury^ are all that the 
statute requires. 

Motions to set aside verdict and for new trial. Motions 
denied. 
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Butler, Hattnan & Mynderae, Frederick Campbell (of 
counsel), for motion. 

Max D, Steuer, David L. Podell (of counsel), opposed. 

Guy, J. — The main ground of the motions to set aside the 
verdict herein and for a new trial is based upon an exception 
to the ruling of the court that the notice served herein, under 
tRe "Employers' Liability Act" was a suiBcient compliance 
with the statute. It is claimed by the defendant that said 
notice was defective in that it failed to state the person 
charged with the duty of superintendence, who was respon- 
sible for the accident. In support of this contention counsel 
cites the opinion of the learned Appellate Division in Finni- 
gan V. The New York Contracting Co. ( 122 App. Div., 712- 
713). The statement of the law, as embodied in that opin- 
ion, has, however, been somewhat modified by the later de- 
cision therein, rendered by the Court of Appeals, in which 
the court say: "We have no idea that the Legislature 
intended to require a notice of such technical form and per- 
fection that it would satisfy the tests to be applied to a 
pleading and demand skill in preparation which would be 
entirely beyond the capacity of a la3mian. Such construc- 
tion would tend to defeat the purpose of the statute and it 
should not be adopted." The court evidently intended that 
its opinion in the Finnigan case should act as a corrective 
of the tendency manifested in various recent decisions to 
treat the notice called for by the statute as in effect a bill of 
particulars, to which the plaintiff should be strictly held 
upon the trial of the cause; and it is significant, in view of 
the language of the previous opinion of the learned Appel- 
late Division, that no reference is made in the opinion of the 
higher court to the necessity of designating "the person 
charged with the duty of superintendence." The court, in 
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effect, holds that it is sufficient if a notice complies^ with 
reasonable definiteness and clearness, with the requirements 
of the statute. The requirements of the statute, as set 
forth in section 2 thereof, are that notice shall be given of 
"the time, place and cause of the injury." There is no re- 
quirement that the notice shall designate the person charged 
with the duty of superintendence ; and in view of the particu- 
larity with which such person is described in the preceding 
section of the act, it is clear that it was not the intention of 
the Legislature that there should be any such requirement. 
The provisions of the statute as to responsibility of the mas- 
ter for the acts of persons performing the duties of superin- 
tendence were clearly intended to prevent a contin- 
ued misapplication of a recognized principle of law 
from which great injustice had resulted to employ- 
ees, whereby the acts of one performing the duties 
of a superintendent were deemed to be the acts of a coem- 
ployee of the plaintiff for which the master could not be 
held liable. In Bovi v. Hess (123 App. Div., 389) the court 
defined "cause" under the statute as follows: "The facts 
out of which the injury arose * ♦ * that which 
produces or effects the result ; that from which an3^hing pro- 
ceeds and without which it would not exist." It is evident 
that "cause," as referred to in the statute does not mean the 
person who was responsible for the cause, or the possession 
or non-possession of authority by any designated individual. 
It seems to me clear, therefore, that the notice herein was a 
sufficient compliance with the requirements of the statute. 
The other questions in the case were, in my judgment, prop- 
erly submitted to the jury, and there was sufficient evidence 
to justify their finding thereon in favor of the plaintiff. Mo- 
tions for new trial and to set aside verdict denied. 
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PEOPLE EX REL. BURKE v. O'DONNELL. 

Supreme Court, Nezv York County, Special Term, March, 

1909. 

Foreign Corporation— Open Accounts — ^Tiucation thereof — CapitaL 

Bills receivable and open accounts of a foreign corporation are su1>- 
ject to taxation in this State. 

Writ to review taxation of foreign corporation. Writ 
dismissed. 

Wetmore & Jenner, for the motion. 
Francis K. Pendleton, opposed. 

Newburger, J, — In this proceeding the only question pre- 
sented is whether debts due relator on open accounts for 
imported goods sold in original packages are taxable. It 
has been held that open accounts of a foreign corporation 
form a part of the working capital, and are therefore, sub- 
ject to taxation (see People ex rel. Armstrong v. Barker, 
157 N. Y., 159; People ex rel. Crane v. Feitner, 49 App. 
Div., 108). In aonther proceeding brought by this relator 
to review the assessment against it for the year 1903, the 
Court of Appeals, in the 184 N. Y. Rep., 275, held that 
**bills receivable belonging to a foreign corporation main- 
taining an office ivithin the State for the sale of its products 
which are imported into this country and sold in its original 
packages are taxable as capital employed," And Chief Jus- 
tice Cullen, in delivering the opinion of the court, on page 
277, further says: "It is well settled that while imported 
goods are in the hands of the importer in the original pack- 
ages they are not subject to taxation by the State, nor can 
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any tax be imposed upon their sale by way of a license, tax 
or percentage on the price for which they may be sold. But 
though no tax can be imposed either on the goods themselves 
or their sale, we find no authority for the proposition that the 
proceeds of the sales have a similar immunity from taxa- 
tion." I am, therefore, of the opinion that the Court of 
Appeals intended to hold not only that bills receivable but 
open accounts were subject to taxation. Writ dismissed. 



VOGEL V. NIMARK. 

Supreme Court, Kings County, Special Term, March, 1909. 

Supplementary proceedinge— Orfler— Cbntempt. 

in supplementary proceedings when an order to appear and be 
examined in regard to property is served on the judgment debtor 
and said order has been altered as to the date of appearance and 
signed by another judge, under the authority of Section 772 of 
the Code of Civil Procedure, the debtor cannot be punished for 
contempt of court if he fail to appear on the adjourned day. 

Motion to punish for contempt of court. Motion denied. 

Leventritt, Cook & Nathan, for plaintiff. 

Max Hallheimer, for defendant. 

Marean^ J. — ^This is a motion to punish the defendant for 
failure to obey an order in supplementary proceedings made 
originally by Mr. Justice Stapleton. requiring the defendant 
to appear and be examined as to his property on August 31, 
1908. The defendant, not having been served, the order 
was subsequently altered by another justice by changing 
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August 31 to September 29. The latter justice's initials 
were written in the margin opposite the alteration to authen- 
ticate it. It was served, so altered, on September 9. The 
defendant did not attend. The other justice had no more 
power to change Justice Stapleton's^ order than the man in 
the street. Another justice, after its alteration, could have 
signed it, making it his own order, but he had no power to 
alter it. It was no longer, after the alteration, an order of 
any justice. It was an absolute nullity, and the defendant 
was under no obligation to obey it (see Code of Procedure, 
sec. 772). Motion denied, with $10 costs to the defendant, 
to be paid by the plaintiff's attorney to the defendant. 



LENHART v, FRIEDENBERG. 

City Court of the City of Neiv York, Special Term, March, 

1909. 

Salary— Garnishineiit — ^Federal Government. 

Section 1391 of the Code of Civil Procedure in regard to the 
garnishment of salary does not apply to one employed by the 
Federal Government. 

Motion for a third party order. Motion denied. 

Andreiv Comstock, for motion. 

McAvoY, J. — The petitioner seeks an order under section 
1391, Code of Civil Procedure, directing that an execution 
issue against the wages of an employee of the Federal gov- 
ernment upon a judgment rendered in this court upon which 
the ordinary execution against property has been returned 
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wholly unsatisfied. Although there has been amendment of 
our Code (Laws 1905, chap. 175) allowing such order to 
be granted against wages due from a municipal corporation, 
there is no power in the State Legislature — ^and if there be 
it has not been expressly exercised — to control the actions of 
the Federal government or its officers in respect to disburse- 
ment of funds in their hands. Adverting to the remedy pro- 
vided for violation of the order by refusal to comply with 
its mandate, it becomes certain that no construction of the 
statute warrants the interpretation placed thereon by the 
petitioner. It is an exclusive remedy, as recently held in the 
Supreme Court, and by no implication of power could it 
be applied against Federal authority. The section makes it 
the duty of *'any person or corporation, municipal or other- 
wise," to whom such execution shall be presented, or from 
whom such an indebtedness is due or to become due, to pay 
the prescribed percentage of such indebtedness to the sher- 
iff to be applied in satisfaction of the debt due from the 
judgment debtor. Its further provision that if such person 
or corporation to whom said execution shall be presented 
shall fail or refuse to pay over to said officer presenting said 
execution the percentage of said indebtedness he shall be 
liable to an action therefor by any such judgment debtor. 
This would, under petitioner's theory, create a civil action 
against the Government of the United States or its disburs- 
ing officer. There is no power to create such action. Nor 
is there any intent expressed in the statute to attempt the 
exercise thereof. Application denied. 
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BUSH V, NEW YORK LIFE INSURANCE CO. 

Supreme Court, New York County. Special Term, March, 

1909. 

Insurance Law— Section 96 — Constmction thereof. 

In deciding the constitutionality of Section 96 of the Insurance Law 
of this State, which provides certain limitations to the amount of 
business which a domestice life insurance company may do, and 
excepts any company when more than one-half its insurance 
consists of industrial insurance, the intent of the legislature must 
be determined from a reasonable construction of the statute and 
must be considered as valid unless clearly shown to be in con- 
flict with the constitution. 

An action brought against a domestic life insurance com- 
pany in which the validity of sect. 96 of the Insurance Law 
of this State is involved and upheld. 

Mayer & Gilbert, for plaintiff. 

James H, Mcintosh & E. Bright Wilson, for defendant 

O'GrORMAN, J. — This action involves the validity of sec- 
tion 96 of the Insurance Law of the State of New York, 
which is entitled "Limitation of New Business," and pro- 
vides various limitations as to the amount of business which 
a domestic life insurance company may do, but excepts 
from the operation of the act "a corporation more than one- 
half of the outstanding insurance of which on December 31, 
1905, consisted of industrial insurance." The question in- 
volved is whether the discrimination is arbitrary and vio- 
lative of the Fourteenth Amendment of the Constitution of 
the United States guaranteeing equal protection of the law. 
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While discrimination so arbitrary as to have no reason to 
justify it would offend the Constitution, the Legislature 
has undoubted power to make such classification as it sees 
fit, provided it affects equally all persons in the class. The 
equal protection of the laws only requires the same means 
and methods to be applied impartially to all the constituents 
of each class, so that the law shall operate equally and uni- 
formly upon all persons in similar circumstances, or, in 
other words, all persons must ''be treated alike under like 
circumstances and conditions, both in the privilege conferred 
and the liabilities imposed" (Ky. RR. cases, 115 U. S., 321; 
McGoun V. Illinois Trust & Sav. Bank, 170 U. S., 283). 
While the Legislature has wide latitude in classification, 
however, its power in that regard is not without limitation, 
for the classification must have some basis, reasonable or 
unreasonable, other than mere accident, whim or caprice. 
There must be some support of taste, policy, difference of 
situation or the like ; some reason for it, even if it is a poor 
one (People ex rel. Farrington v. Mensching, 187 N. Y., 
17). The classification of dealers in cigarettes into those 
selling at wholesale without the State and those sell- 
ing at retail within the State was sustained on the 
ground that the two occupations are distinct (Cook v. Mar- 
shall County, 196 U. S., 261). A classification of sales into 
those made in an exchange and those made elsewhere was 
sustained in Nicol v. Ames (173 U. S., 509). Under the 
statute in question no limitation is placed upon the amount 
of industrial life insurance written in any one year. One 
hundred and fifty million dollars of new insurance per year 
is the limit placed upon the business of a domestic life insur- 
ance corporation engaged in the ordinary life insurance busi- 
ness. One hundred and fifty million dollars of new insur- 
ance per year, excluding industrial policies, is also the limit 
placed upon the excepted corporations. In this respect no 
discrimination is attempted as to the maximum amount of 



224 CURRENT COURT DECISIONS. 

Bush V. New York Life Insurance Co. 

ordinary life insurance policies issued in a year. The stat- 
ute, however, also makes provision for the doing of a smaller 
amount of insurance dependent upon the amount of insur- 
ance in force, and the statute in that respect makes a differ- 
ence between a company issuing ordinary life insurance poli- 
cies and the excepted corporations. The question arises, 
therefore, whether the classification attempted by the statute 
has a permissible basis. There is a substantial and well-defined 
difference between a corporation issuing ordinary life insur- 
ance policies and a corporation engaged in the industrial 
insurance business. The businesses are quite distinct. The 
classification in that respect, therefore, is not open to criti- 
cism under the adjudged cases. While all the life insurance 
companies may issue the so-called industrial policies, as well 
as the ordinary life policies, the larger companies have re- 
frained from engaging in the industrial business, and the 
ordinary life insurance business of the so-called industrial 
companies is known to be inconsiderable. The conditions 
affecting the companies are dissimilar, and the statute gives 
expression to the public policy of the State, which was de- 
signed to place a limitation upon the business of the large 
companies. It is said that the reason for the apparent dis- 
crimination is found in the circumstance that industrial 
insurance has not led to such vast accumulations of capital, 
and does not require such large expenditures to procure 
business, which conditions have made urgent the imposition 
of legislative restraints and limitations upon the operations 
of the large companies. The reasons for the legislation are 
set forth in full in the report of the legislative committee, 
whose recommendations led to the enactment of section 96 
of the Insurance Law. The classification appears to be due 
to conditions carefully examined and thoroughly considered, 
and amply supported by the public policies of the State. It 
cannot be said, therefore, that the discrimination is based 
on arbitrary selection, and ever}' presumption must be in- 
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dulged in favor of the constitutionality of the legislation. 
As said by Judge Vann in Farrington v. Mensching 
(supra) : "The rule governing the subject, as laid down 
by the Supreme Court of the United States, is that there 
must be 'some difference which bears a reasonable and 
proper relation to the attempted classification/ It cannot 
be 'mere arbitrary selection.' By this we do not understand 
that great court to mean that the relation must necessarily 
be 'reasonable and proper/ accordmg to the judgment of 
reviewing judges, but that the court must be able to see that 
legislators could regard it as reasonable and proper without 
doing violence to common sense. In other words, there 
must be enough reason for it to support an arg^ument, even 
if the reason is unsound." In Sweet v. Rechel ( 139 . U. S., 
380) it was said that in determining whether the Legislature 
in the particular enactment has passed the limits of its con- 
stitutional authority, every reasonable presumption must be 
indulged in favor of the validity of such enactment. It 
must be regarded as valid unless it can be clearly shown to 
be in conflict with the Constitution. It is a well-settled 
rule of constitutional exposition that if a statute may or 
may not be, according to circumstances, within the limits 
of a legislative authority, the existence of the circumstances 
necessary to support it must be presumed. The statute does 
not offend the Constitution and there must be judgment ac- 
cordingly. 



KATZ V. KOSOWER. 



City Court of the City of New York, Special Term, April, 

1909. 

Supplementary Prooeedin£»— Contempt— Residence— Allegatioii of — 

Necessity. 

In proceedings supplementary to execution when it is sought to 
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punish the judg^nent debtor for failure to attend and be examined 
as to his property such motion will be denied, if the affidavit, upon 
which the order for the examination is based, fails to allege the 
residence of the judgment debtor in the county, where execution 
against his property was issued as required by Section 2458 of 
the Code of Civil Procedure. 

Motion to punish a judgment debtor for contempt of 
court. Motion denied. 



Harold H, Straus, for the motion. 
Feltenstein & Rosenstein, opposed. 

La Fetra^ J. — This is an application to punish a judg- 
ment debtor as for a contempt in failing to appear upon 
the return day, December 29, 1908, of an order for his ex- 
amination in proceedings supplementary to execution. The 
affidavit for his examination states, among other facts, 
that an execution was "on the 19th day of October, 1908, 
duly issued out of the Supreme Court, which is a court of 
record, by the clerk thereof, to the Sheriff of the County 
New York, where such judgment debtor, at the time of the 
commencement of this special proceeding, then resided and 
still resides.'* It was sworn to and the order granted thereon 
was served on the 19th day of December, 1908. The judg- 
ment creditor bases his right to maintain this proceeding 
upon the above allegations of residence of the judgment 
debtor. It is apparent that the residence of the judgment 
debtor at the time of the issuance of the execution is not 
set forth, and that he may have resided without the State or 
in some other county in the State, on October 19, 1908. The 
court has been referred to the case of Schenck v. Irwin 
(60 Hun, 361), followed by Matter of Gagnon (32 App. 
Div., 22). In the former case the execution had been issued 
to Steuben County, where the judgment debtor then re- 
sided, but before the proceedings were commenced he had 
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taken a residence in Chemung County. The affidavit in 
that case set forth the issuing of an execution to Steuben 
County. The court held that the execution should have 
been issued to Chemung County, "where the judgment 
debtor then, presently, resided." Dwight, P. J., said, 
page 363: "But we wish to put our conclusion of the 
want of jurisdiction in the county judge in this case more 
distinctly upon the ground that the proof showed that the 
execution, which was alleged as a basis of the proceeding, 
was not issued to the county where the judgment debtor 
resided when the proceeding was commenced." It follows, 
therefore, as the proceeding is based upon the residence 
of the judgment debtor, the execution must have issued to the 
county where he resided at the time of the commencement 
of the proceeding. A further question to be determined 
is whether or not the execution must have issued to the 
sheriff of the county where the judgment debtor resided at 
the time of its issuance. The Code of Civil Procedure (sec. 
2458) limits the right to maintain these special proceed- 
ings. To obtain an order it must be shown that an execu- 
tion has issued as therein provided (see sees. 2435, 2436 
and 2441, Code of Civil Procedure). The execution pre- 
cedes the order. Subdivision 2 reads: "2. If the judg- 
ment debtor is then a resident of the State, to the sheriff 
of the county where he resides." Thus it appears, where a 
judgment creditor bases his right under said subdivision, 
an execution must have been issued to the county where 
he then resided and been returned, as provided in either 
section 2435, 2436 or 2441 of the Code. The reason that 
an execution should issue to the county of his residence is 
to satisfy the judgment by execution before resorting to 
these proceedings. Naturally the execution would more 
likely be satisfied in the county where he resided than in 
any other county of the State. Possibly an execution could 
be satisfied by issuing it to the county where the judgment 
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debtor at the time of the commencement of the special pro- 
ceedings had a place for the regular transaction of business 
in person, and, therefore, the Legislature has wisely made 
such a provision (subdivision i, section 2458). As the 
original affidavit upon which these proceedings were insti- 
tuted failed to show where the judgment debtor resided at 
the time of the issuing of the execution, this court had no 
authority to grant the order of December 19, 1908, and the 
motion to punish the judgment debtor as for a contempt in 
failing to appear and make discovery on oath concerning 
his property, must fall. This court is without jurisdiction 
to punish a judgment debtor as for contempt in the pro- 
ceeding supplementary to execution. Motion denied. Settle 
order on three days' notice. 



CONTESTED WILL OF MORRIS D. NEPORENT. 



Surrogate's Court, New York County, April, 1909. 



Will— Probate— Witness— Signing in presence of Testator. 



Under the laws of this State it is not necessary that one sign his 
name as witness to a will in the presence of the testator. 

Contested will, admitted to probate. 

Philip Goldfarb, for proponent. 
Winder & Ditore, for contestant. 



CoHALEN^ S. — The paper propounded for probate was 
subscribed by the testator in the presence of the two sub- 
scribing witnesses. The testator was of sound mind at 
the time of the making of such subscription, and there is 
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no evidence of restraint or undue influence. It is not neces- 
sary, under the laws of this State, that the attesting wit- 
nesses sign in the presence of the testator (Herrick v. Sny- 
der, 59 N. Y. Supp., 229). The objections are overruled, 
and the will admitted to probate. Submit findings and 
decree. 



HUBBARD V, UNITED WIRELESS TELEGRAPH CO. 

Supreme Court, Special Term, New York County, April, 

1909. 

Judgment Creditor—Action — Transfer of Property— Kesidence of 

Plaintiff. 

In a judgment creditor's action to set aside an alleged fraudulent 
transfer of property a demurrer to the complaint by the defen- 
dant will be overruled when demurrant contends that such ac- 
tion is of a "derivative" character, and that plaintiff is a non- 
resident. It is, however, well settled in this state that the 
property of a corporation is to be considered as trust funds for 
the payment of its debts and may be followed into hands of the 
directors and stockholders. The question as to the residence of 
plaintiff cannot be raised by demurrer when the complaint is 
silent in that particular. 

Demurrer to complaint in judgment creditor's action. 
Demurrer overruled. 

Francis X. Butler, for demurrant. 

Joline, Larkin & Rathbone, George E. Hargrove (of coun- 
sel), opposed. 

GiEGERicH, J. — ^This is a judgment creditor's action in 
aid of an execution, brought for the purpose of having an 
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alleged fraudulent transfer of property by the defendant 
American De Forest Wireless Telegraph Company, the 
judgment debtor, to the defendant United Wireless Telegraph 
Company adjudged void, a receiver appointed, and the 
property thus transferred applied to the pa3mient of plain- 
tiff's judgment. The defendant United Wireless Telegraph 
Company demurs to the complaint upon the grounds that 
the court has not jurisdiction of the subject of the acticm, 
and that the complaint does not state facts sufficient to 
constitute a cause of action. The demurrant urges that, 
as the plaintiff has brought this action in his capacity as a 
judgment creditor of the defendant American De Forest 
Wireless Telegraph Company, the action comes under the 
head of "derivative actions," and as far as any recovery 
against the defendant United Wireless Teleg^ph Company 
is concerned his cause of action must of necessity be predi- 
cated upon some equity which exists in the former com- 
pany against the latter company, and that if the defendant 
American De Forest Wireless Telegraph Company cannot 
maintain the action against the defendant United Wireless 
Telegraph Company in the courts of this State the plaintiff 
is without a remedy. This contention is based upon a mis- 
conception of the authorities. If, as claimed by the demur- 
rant, the plaintiff in an action of this nature "derives" his 
cause of action from or through a fraudulent grantor, a 
judgment creditor would be unable to maintain an action 
to set aside any transfer or conveyance in fraud of creditors, 
for the reason that the judgment debtor and the fraudulent 
transferee or grantee being in pari delicto the transfer or 
conveyance would be binding and valid as between them 
and all persons claiming under or through *them (Osborne 
V. Moss, 7 Johns., i6i; Moore v. Livingston, 14 How. 
Pr., i; Phillips v. Wooster, 36 N. Y., 412). It is well set- 
tled, however, by numerous adjudications, that the property 
of every corporation is a trust fund for the payment of its 
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debts, and that its creditors have a lien thereon and may 
follow it into the hands of the directors or stockholders 
(Bartlett v. Drew, 57 N. Y., 587; Hastings v. Drew, 76 
N. Y., 9; McNeal v. Hayes Machine Co., Inc., 118 App. 
Div., 130; Darcy v. B'klyn & N. Y. Ferry Co., 127 App. 
Div., 167). As above shown, a fraudulent conveyance or 
transfer is valid as between the parties thereto, but void as 
against creditors (Southard v. Benner, 72 N. Y., 424; Loos 
V. Wilkinson, no N. Y., 195), and the defrauded judgment 
creditor has a lien upon the property in the hands of the 
transferee (Lanahan v. CaflFrey, 40 App. Div., 124). The 
word "derivative" is defined by Bouvier as "coming from 
another; taken from something preceding; secondary; as 
derivative title, which is that acquired from another person" 
(i Bouvier's Law Dictionary, i6th ed., 549). A judgment 
creditor's action is not derived from or through any one, 
but is a remedy given to a judgment creditor or his assignee 
after all legal remedies to enforce the lien have been ex- 
hausted (Southard v. Benner, 72 N. Y., 424; Koechl v. 
Leibinger & Oehm Brewing Co., 26 App. Div., 573), and 
the power of a court of equity to take jurisdiction of such 
an action is not limited to the particular creditor's action 
specified in sections 1871-1879 of the Code of Civil Proced- 
ure, nor to those in which a question of fraud is involved 
(Stetson V. Hopper, 60 App. Div., ^J^. In such creditors' 
actions personal property, as well as real property may be 
reached where it is alleged that the same was disposed of 
in fraud of the rights of the judgment creditor (Webb v. 
Staves, I App. Div., 145). The demurrant contends, fur- 
thermore, that since the complaint shows that both of the 
defendants are ^foreign corporations, and that the action 
is not one of those mentioned in section 1780 of the Code of 
Civil Procedure, it cannot be maintained. But the action 
does not have to be one of the character specified in the 
subdivisions of that section if it is brought by a resident 
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of the State. A resident, as expressly provided by that 
section, may sue upon any cause of action, whatever its 
character. The question whether the plaintiff is a resident 
or not is not reached by a demurrer in a case where the 
complaint is silent as to the residence of the plaintiff. So 
long as it does not appear that the plaintiff is a non-resident 
the complaint is good as against a demurrer (Herbert v. 
Montana Diamond Co., 8i App. Div., 212; MacGinniss v. 
Amalgamated Copper Co., 45 Misc., 106). The case of 
Snow, Church & Co. v. Snow-Church Surety Co. (80 N. Y. 
Supp., 512), cited by the demurrant, has no application, as 
it merely holds that an order permitting the examination of 
books and papers to enable the plaintiff to frame his c(xn- 
plaint should be refused where the proposed action is be- 
tween two foreign corporations, and it does not appear by 
the petition on which the order is based that the case is one 
of those mentioned in section 1780 of the Code of Civil Pro- 
cedure. Here the situation is entirely different, the action 
being by an individual, who, as seen, is not shown not to be a 
citizen of this State, against a foreign corporation, and not 
by a foreign corporation against another. The demurrer 
is, therefore, overruled, with costs, with leave to withdraw 
the same and to answer upon payment of such costs within 
twenty days after service of the decision to be entered 
hereon. 
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PEOPLE EX REL. CARVALHO, ET AL. v. THE 
WARDEN OF THE CITY PRISON. 

Supreme Court, New York County, Special Term, April, 

1909. 

Habeas Corpna— Libel-— Corporation— Liability of Officera-^Criminal 

Intent 

The officers of a newspaper corporation cannot be prosecuted upon 
the charge of a criminal libel when it is not shown that they are 
actively engaged in the management of said paper, unlers criminal 
intent on the part of such officers be shown, and a writ of Habeas 
Corpus to obtain their release from custody will be sustained in 
the absence of proof of actual participation in the affairs of said 
corporation on the part of said officers. 

Motion to discharge relators upon writ of habeas corpus. 
Motion granted. 

Clarence /. Shcarn, for the motion. 

William Trovers Jerome, Dist. Atty., opposed. 

Gerard^ J. — ^This proceeding comes before me on a re- 
turn to a writ of habeas corpus. The relators are the presi- 
dent, treasurer and secretary of the Star Company. It is 
conceded that the Star Company publishes a newspaper 
called the New York American. It is conceded that on De- 
cember 17, 1908, there was published in this newspaper an 
article referring to John D. Rockefeller, Jr. This article 
in substance states that Rockefeller, Jr., originated peonage 
in a stockade; that he kept workmen behind a high fence 
guarded by armed sentries; that employees in the stockade 
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are forced to run into debt to their employers and are prac- 
tically kept prisoners; that he ordered bunk houses built; 
that the workmen be fed in the stockade, and that they be 
not let out oftener than necessary; that charged electric 
wires were put along the top of the stockade ; that men were 
beaten and prodded by the guards, who shot at them when 
they tried to escape. Irrespective of the question as to what 
"peonage" means, as how or under what statutes it is pun- 
ishable, the charges made in the article against Rockefeller 
on their face hold him up to scorn, contempt and ridicule. 
The article is libelous per se, and is undoubtedly a g^ss 
and vicious libel. The writers and publishers of it should 
be brought to trial. There is no evidence here, however, 
that these relators have had anything whatever to do with 
the writing or publication of this libel or with the editing, 
publishing, sale or circulation of the newspaper containing 
it. The question is : Are the officers of a corporation which 
publishes a newspaper liable to criminal prosecution for 
libels printed in the newspaper, simply because of the fact 
that they are such officers and without any further proof 
to connect them with the management of the newspaper? 
In examining this question there are certain fundamental 
principles of our system of law not to be lost sight of. In 
the first place, it is a cardinal principle of law and of natu- 
ral justice that no crime can be prosecuted unless the person 
committing the act had a criminal intent. St. Augustine, 
in his de Civitate Dei, says that there cannot be any crime 
where there is no intent — and to this question of criminal 
intent there has been added the qualification that the doing 
of an act may itself furnish evidence of the criminal intent 
sufficient to lead to the punishment of the doer of the act. 
An example of this would be the case of a milk dealer who 
buys milk, not Knowing that it is below the quality required 
by law, even honestly believing it of required quality, and 
then sells it; he is punished for the sale, the act of sale of 
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milk below standard constituting both the crime and the 
criminal intent, although, as a matter of fact, the milk 
dealer honestly believed that he was not violating the law. 
But I cannot conceive of the punishment of a man for the 
commission of an act in which he did not participate or 
concerning which he had no criminal intent. It must be 
remembered also that, under the Anglo-Saxon system of 
law, the State must prove that a man is guilty; the State 
cannot make wholesale prosecutions for a crime committed 
and then compel those arrested to prove their innocence. 
What would be said of a law which provided for the arrest 
and trial of every person in an Assembly District in which 
a crime had been committed, but permitted them to prove 
their innocence on the trial? It may be that we have re- 
ceived such an infusion of foreign blood in this city that 
the proposition may not shock, but, however effective as 
a means of discovering crime, it is utterly repugnant to 
every idea of an Anglo-Saxon jurisprudence. Now, the 
section of the Penal Code of our State under which it is 
sought to hold the relators is as follows: "Every editor, 
or proprietor of a book, newspaper or serial, and every 
manager of a partnership or incorporated association by 
which a book, newspaper or serial is issued, is chargeable 
with the publication of any matter contained in such book, 
newspaper or serial. But in every prosecution for libel the 
■defendant may show, in his defense, that the matter com- 
plained of was published without his knowledge or fault 
and against his wishes, by another who had no authority 
from him to make the publication, and whose act was disa- 
vowed by him so soon as known.'' The district attorney 
claims because the relators are officers of this corporation 
they are prima facie its managers, and on mere proof of the 
fact that they are officers they are put to prove their inno- 
cence at a trial. Now, I do not think the meaning of this 
section is involved. The section means exactly what it 
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says in plain English. On proof that a man is manager of 
an incorporated association which has published a libel he 
is put to his trial. Does the word manager mean something 
other than a man engaged in the actual management of the 
affairs of a corporation? An ofiicei of a corporation may 
be its manager or one of its managers^ and a man may 
manage the affairs of a corporation and yet not be an 
officer. I cannot see that the words are interchangeable. 
I think that when a corportion publishes a newspaper which 
has published a libel, every person who at the time of the 
publication is in any way engaged in the actual manage- 
ment of the corporation is subject to prosecution under the 
section referred to. But some proof of actual management 
must be made to hold any person for trial. What an ab- 
surd situation is otherwise presented ! An officer of a cor- 
poration which publishes a newspaper which prints a libel 
at the time of this printing, and for months before and for 
months after may be lying at death's door, unconscious of 
night and day, and yet, on mere proof that he is an officer of 
the corporation, he is arrested, dragged to trial and com- 
pelled not to meet proof of his participation in the criminal 
act, but compelled to prove his innocence. That may be law 
for the star chamber, law for the Czar of Russia, but, in my 
opinion, it is not the law of the State of New York. The 
law says that the actual proprietor of a newspaper is subject 
to prosecution, and then, of course, on proof of such pro- 
prietorship being made, a case is made out which puts the 
proprietor to his excuse. But that is not the case here; the 
law does not put "officers" of an incorporated association to 
their defense on that proof alone, but very justly compels 
those actually engaged in the management, whether offi- 
cers or not, if engaged in such management at the time the 
libel is printed, to stand trial. Long after the section of 
the Penal Code referred to became law, the Legislature, in 
1907, passed an act which compels each newspaper pub- 
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lished by a corporation to print the names of the president, 
secretary and treasurer, and the learned district attorney 
claims that this law permits the inference to be reasonably 
drawn that such officers are considered responsible for the 
policy of the corporation publishing the newspaper. In 
the first place, this subsequent law can hardly be held to 
make persons not previously liable to prosecution under 
the Penal Code subject to its provisions, and, second, this 
law was plainly enacted for the purpose of showing upon 
whom service of civil process could be made. Crimes pun- 
ished under our laws are stated in the Penal Code, and it 
would be a most novel construction to hold that the passage 
of a law compelling newspapers published by corporations 
to print the names of the officers of such corporations was 
intended by the Legislature to render persons not referred 
to in the Penal Code section amenable to its provisions. 
The learned district attorney, in his erudite and skillful 
brief, cites the provisions of the Corporation Law, which 
provides that "the affairs of every corporation shall be 
managed by its board of directors," forgetting, however, 
that officers of a corporation are not necessarily directors, 
and in any event, even should the Corporation Law provide 
that the officers of a corporation should be called its mana- 
gers, this would not make an officer of a corporation a 
manager within the meaning of a criminal statute which 
provided for the prosecution of those actually managing its 
affairs. Some proof of actual acts of management would 
still be required for the purpose of this criminal prosecution, 
irrespective of how officers of a corporation might be defined 
in any statute relating to business corporations or legal 
dictionary. There was no evidence before the magistrate 
showing that any of the relators were concerned in the 
actual management of the corporation at the time the libel 
was printed, and the writ must be sustained and the relators 
discharged. 
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DAVIDSON V. EQUITABLE LIFE, &c., SOCIETY. 

Supreme Court, Special Term, New York County, April, 

1909. 

Trial by Jury— Sight— Referee under complaint. 

A referee will not be appointed to try an issue, raised by the answer 
of defendant. When, however, issues have been reduced to the 
affirmative defense of set-off, a referee will be appointed to pass 
upon a large number of items of an account. 

Motion for the appointment of a referee. Motion granted. 

Alexander & Green, for the motion. 
Isaac Cohen, opposed. 

BiscHOFF, J. — There can be no question that the issues 
tendered by the defendant's answer in support of the affirm- 
ative defense should be tried before a referee rather than 
before a jury. Some ninety and more items of an account 
are to be involved in actual dispute, and it is obvious that the 
controversy cannot be intelligently determnied upon a jury 
trial. Unless some technical rule stands in the way, there- 
fore, the more appropriate form of trial before a referee 
should be ordered, and, as this case is presented, the motion 
is clearly within the power of the court to grant. The rule 
that where the conplaint does not make the cause referable 
nothing in the answer can make it so was discussed ex- 
haustively by the Court of Appeals in Steck v. C. F. & T, Co, 
(142 N. Y., 236), and it was pointed out in the opinion of 
the court that the right to trial by jury, as it existed prior 
to the Constitution of 1777, could not be abridged, and that 
the extent of and limitations upon that right, as it then ex- 
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isted, afforded the measure of the court's power to direct a 
reference of an action involving the examination of a long 
account for the purposes of our present practice. Prior to 
the year 1777 actions were not referable except where the 
complaint tendered the issue involving the account, 
or where the cause of action stated in the com- 
plaint "was not gainsaid," and the account was brought 
in as a part of the defendant's affirmative case. It was held 
in the Steele case, therefore, that where the defendant dis- 
puted the plaintiff's nonreferable claim he could not by bis 
answer setting up an account, render the cause referable 
at his own instance. In the case before me, however, a 
situation is presented such as would have resulted, properly 
in a reference of the issues under the early practice noted, 
for the answer admits the plaintiff's claim as to a certain 
amount, and the plaintiff, by a stipulation filed upon the 
motion, has reduced his claim to meet the admission, thereby 
eliminating the issue and leaving the controversy as one 
which proceeds wholly upon the affirmative defense of 
setoff (see Irving v. Irving, 90 Hun., 422, aff'd 149 N. Y., 
573). The further point is raised that a question of for- 
gery is to be litigated, and that the facts involving the charge 
of a crime should best be tried by a jury. This contention 
might have some force if presented by the party against 
whom the claim of forgery is to be asserted, but it affords no 
ground of response to this motion. The fact that the ac- 
count is not directly between the plaintiff and defendant does 
not affect the referability of the cause, under the authorities 
which are applicable to the particular situation presented 
here, since the state of the account, under the contract rela- 
tions existing between the parties, becomes the direct and 
not a collateral or incidental subject of inquiry (Fisher v. 
Haines, 62 App. Div., 66; National Shoe and Leather Bank 
V. Baker, 148 N. Y., 581, 586, 90 Hun, 277). For the reas- 
ons stated the motion is granted, with $10 costs. 
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BURKE V, RECTOR, Etc, OF TRINITY CHURCH. 

Supreme Court, Special Term, New York County, April, 

1909. 

Injunction— Board of Ifanagement— SeUgions Corporation. 

The courts do not interfere in the management of a religious cor- 
poration unless civil or property rights are involved. Thus when 
it was sought to enjoin the discontinuance of religious services 
which the governing body of a religious corporation, had by a 
resolution voted to do, it was held that no injunction will He. 

Motion for an injunction pendente lite. Motion denied. 

William H, Hamilton, for the motion. 
lay & Candler, opposed. 

O'GoRMAN^ J. — This is an application for an injunction 
pendente lite restraining the defendants from closing St. 
John's chapel and from interfering with the continuance of 
the usual religious services therein. The Trinity Church 
Corporation received its charter from the British Crown in 
1697. The parish of Trinity church embraces the entire 
Borough of Manhattan, and includes Trinity church and 
nine chapels, with one rector and several vicars, curates and 
assistants. St. John's chapel, situated on the west side of 
the city, south of Canal street, was erected and since 1807 
has been maintained by the Trinity corporation as a place of 
public worship. Owing to changed conditions in the neigh- 
borhood of St. John's, the vestry of Trinity church have 
been considering for several years various plans looking to 
a consolidation of the religious work of St. John's with the 
work carried on at St. Luke's chapel, which is also a part of 
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Trinity parish and is situated in the same section of the city, 
about half a mile north of St. John's. On November 9, 
1908, the vestry adopted a resolution to close St. John's 
chapel on February i, 1909, and to remove the work thereof 
to St. Luke's chapel. In this connection the vestry, by their 
clerk, depose that Trinity church has no intention to aban- 
don its work in the region in which St. John's chapel is lo- 
cated; that, on the contrary, it is designed to enlarge the 
work and make it more effective; that special evangelistic 
services will be conducted at St. John's under conditions 
suitable to that neighborhood, and that Trinity church is 
merely rearranging its work and changing its methods to 
meet changed conditions and existing needs. The power of 
the rector and vestry of Trinity church to discontinue the 
present work at St. John's and to institute the projected 
rearrangement of its religious and parochial work, in dis- 
regard of the wishes of the congregation of St. John's, is 
challenged in this action. In every corporation having a 
board of trustees the corporate powers are vested for all 
purposes of practical administration in the board as a gov- 
erning body. The vestry are the governing board of Trinity 
church and necessarily exercise all the corporate powers 
(Madison Ave. Church v. Baptist Church, 46 N. Y., 131). 
The vestry have the supervision and control and are the sole 
managers of the corporation in respect of its temporalities. 
The plaintiffs are members of the congregation of St. John's 
chapel, and having observed certain ecclesiastical require- 
ments have qualified themselves to vote at the annual elec- 
tion of churchwardens and vestrymen, and have thus become 
corporators of the Trinity corporation. This right to vote, 
Tiowever, confers no power upon them to interfere with the 
vestry, who, in the exercise of their authority, are seeking 
to apply, under ecclesiastical approval, the corporate prop- 
erty to what they conceive to be the most efficient 
service in furtherance of its corporate objects. The 
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property belongs to the Trinity corporation and not to 
the corporators or other members of the congregation. The 
vestry, through whom the corporation acts, are not exceed- 
ing the power which they possess, and the court cannot un- 
dertake to review the exercise of their discretion or judg- 
ment. Trinity corporation is not excluded by section 19 of 
the Religious Corporation Law from the operation of the 
provisions of section 5 of the act, which treats of the general 
powers and duties of trustees of religious corporations and 
prohibits the diversion of church property from the uses 
prescribed by the discipline, rules and usages of the corpo- 
ration and of the ecclesiastical governing body to which the 
corporation is subject. Section 19 exempts therefrom only 
those churches incorporated under a general or special law 
prior to January i, 1828. But while Trinity church was not 
incorporated under a general or special law, and, therefore, 
does not fall within the express exemption, this corporation, 
nevertheless, is unaffected by the provisions of the Religious 
Corporations Law, so far as they are inconsistent with or in 
derogation of the rights and privileges of Trinity corpora- 
tion as they exist under its charter, under the doctrine settled 
in the Dartmouth College case (5 Wheat, 518), that a grant 
of corporate powers by the sovereign to an association of 
individuals for a public use constitutes a contract within the 
meaning of the Federal constitution prohibiting a State 
Legislature from passing laws impairing its obligations. If 
it be assumed that section 5 is applicable, the contemplated 
action of the defendants does not appear to be inconsistent 
therewith. The defendants are not violating any of the 
canonical usages or regulations of the Episcopal Church, and 
their plan has received the express sanction of the ecclesi- 
astical head of the diocese. Under Canon 15 of the Pro- 
testant Episcopal Church the rector of the parish, subject to 
the canonical authority of the bishop, may determine and 
prescribe what services shall be held in a church and in what 
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manner and by whom they shall be performed. The plain- 
tiffs are required to conform to the canons, usages and dis- 
cipline of the church of which they are members, and the 
court will not aid them in their resistance to its constituted 
authorities. The judicial power is reluctant to interfere 
in matters of religious or ecclesiastical arrangement, and will 
do so only when rights of property or civil rights are in- 
volved. No such rights appear to be affected by this con- 
troversy. I conclude, therefore, that the plaintiffs have 
presented no case of which a court of equity will take cogni- 
zance, and the application for injunctive relief must be de- 
nied. The temporary restraining order heretofore granted 
is vacated. 



CONGREGATION KEHAL ADATH JESHURUN 
MTASSY V. UNIVERSAL BLDG. & CONST. CO. 



Supreme Court, Special Term, New York County, April, 

1909. 

Notice of Trial— Complaint — Service of amended complaint. 



It is a well settled rule in this state that plaintiff may serve an 
amended complaint within twenty days after the notice of trial 
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has been served under the issues raised by the first answer. 

Motion to compel acceptance of amended complaint. Mo- 
tion granted. 

Emanuel Klein, for the motion. 

Max Schleimer, opposed. 



Dayton, J. — ^After plaintiff had served notice of trial, but 
within twenty days from the time the answer was served, 
it served an amended complaint, which defendant returned, 
and this motion is to compel the acceptance of the amended 
complaint. Defendant claims that by the service of notice 
of trial plaintiff waived its rights to serve an amended com- 
plaint as of course, and relies upon Phillips v. Suydam (54 
Barb., 153). That case was overruled upon the dissenting 
opinion of Justice Clarke in Clifton v. Brown (27 Hun, 231). 
Chief Justice Daly, writing for the court in Brassington v. 
Rohrs (3 Misc., 258), follows Clifton v. Brown (supra), 
stating: ''It has been held that a plaintiff might serve an 
amended complaint within the time allowed for amendment 
of course, notwithstanding that he and his adversary had 
exchanged notices of trial upon a demurrer to the original 
complaint (citing cases), and that a defendant might serve 
an amended answer within the time allowed by law, notwith- 
standing both parties had noticed for trial the issues raised 
by the first answer. There is absolutely no difference in 
principle between these cases and the one before us, 
* * * and the notices of trial must be deemed to have 
been given and received in subjection to the exercise of 
such a right as well as the right to amend." The papers on 
this motion do not show that defendant has been prejudiced 
by delay. Motion granted, with $10 costs. Settle order on 
notice. 
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THOMAS V. SPRINGER. 
Supreme Court, Trial Term, Kings County, April, 1909. 

negligence—Proprietor of Theatre— Liability— Employee-Special 

employment. 

The proprietor and manager of a theatre is liable to one injured 
through the careless handling of an electric light, although at 
the time of the accident the operator was not employed by the 
proprietor, but by the company giving the performance at the 
time of the accident. 

Motion by defendant for a new trial after verdict in favor 
of the plaintiff in an action to recover damages for personal 
injuries alleged to have been occasioned by defendant's neg- 
ligence. Motion denied. 

Pearsall, Kapper & Pearsall, Isaac M. Kapper (of coun- 
sel), for plaintiff. 

George W. Glaze, for defendant. 

Kelly^ J. — Owing to the serious injury to the plaintiff 
and the substantial damages awarded by the jury, I have 
examined carefully the brief submitted by the learned coun- 
sel for the defendant, but I believe the instructions to the 
jury in the case were right on the facts testified to. The 
jury were told that the defendant theatre proprietor and 
manager was obliged to use reasonable care to see that his 
patrons, while occupying the seats to which he had assigned 
them, were not injured by things falling on their heads 
through instrumentalities which he allowed to be operated 
in the body of the theatre during the performance. This 
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lantern throwing the spot light upon the stage during the 
performance of the play was operated in the upper gallery 
on the rail, immediately over the heads of the persons seated 
in the first balcony. It was certainly operated there by per- 
mission of the defendant and with his knowledge. The per- 
formance itself was on the stage ; this lamp was out among 
the audience, operated by the man Eckstein, who was in the 
general employment of the defendant as an electrician, but 
who, at the moment of the accident, was working for the 
performing company and paid by the performing company. 
I think defendant, who advertised himself as manager 
and proprietor of the theatre, was such in fact ; that he con- 
trolled the house and took part in the production of the 
play. He supplied the music by which the performers danced 
and sang, he supplied the light by which the theatre 
and the stage were illuminated; when the necessities of 
the play required it his lights were lowered and the spot 
light was thrown upon the stage, and again the ordinary 
theatre lights are turned up and the spot light disappears. 
The musicians, the ushers, the ticket takers, the men to pre- 
serve order, were all a part of the performance ; one part de- 
pended upon the other for the success of the performance 
as a whole ; and the division of the receipts characterizes the 
entire transaction and the relation of the parties. I am not 
deciding that the defendant would be liable for some unex- 
pected or wanton act on the part of a performer upon the 
stage not to be anticipated, but when the owner and manager 
of a theatre allows the employees of the performing company 
to go out among the audience to set up or operate appliances 
which may injure the persons who have paid their money 
to the manager and who have been assigned to their seats 
in the particular location, who are subject to the rules and 
regulations of the theatre, with the owner's officers about to 
maintain order, in such case I believe that a jury may impute 
negligence to the owner and manager if accident and injury 
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occur through the carelessness of the man manipulating 
the appliances. I think it is a question for the jury whether 
the accident should have been anticipated and whether it was 
caused by carelessness. I think this follows from the rela- 
tion of the owner and manager to the performing company 
and its agents and employees, as disclosed by the evidence in 
this case, the joint character of the enterprise and the per- 
formance which was going on. It seems to me that every 
principle of public policy requires such determination. So 
far as personal security from accident by reason of falling 
objects within the theatre, or insecurity in the appliances 
placed out among the men, women and children attending 
theatres, is concerned, it appears unreasonable that the in- 
jured party should be relegated to a claim against some trav- 
eling theatrical troupe, brought to the theatre by the owner 
and manager, and who may depart overnight to places 
unknown, or vanish into the empty air. 

The learned counsel for the defendant cites the case of 
Deyo V, Kingston Consolidated RR. (94 App. Div., 578), 
where the Appellate Division in the Third Department re- 
versed a judgment entered on a verdict in favor of a woman 
who attended a pyrotechnic exhibition in a park at King- 
ston Park. While the exhibition was going on a rocket 
stick fell and seriously injured her. The appellate court 
held that the negligence was on the part of the pyrotechnist, 
not on the part of the defendant railroad company, which 
owned the park, advertised the show to give increased travel 
on its cars, and which collected the admission fee to the 
exhibition. 

While my own views on the subject differ from those of 
the appellate court, even on the facts in the case cited, the 
decision is binding on me if it applies to the case at bar. But I do 
not think the case is similar. The decisions in the Deyo case and 
in the case of Sebeck v.Platt-Deutsche,etc. (94 N.J.L.,24 aff'd 
194 U. S. 634), proceed on the theory that the pyrotechnist 
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was an independent contractor. A fireworks exhibition 
given at night in an open park where, from the very nature 
of things, the men managing the fireworks and explosives 
are oflF by themselves in an inclosure or roped off space, 
presents a different situation from a theatrical performance 
in a theatre, with the owner and manager of the theatre 
uniting with the performing company in presenting the pro- 
duction, and it seems to me that when he furnishes the mu- 
sicians in the orchestra and the music, which is a part of 
the play, and supplies the light in the body of the house to 
illuminate the stage and the various employees upon the 
stage the property man, electricians, scene shifters and stage 
hands mentioned in the contract, with his employees man- 
aging the lights upon the stage and the employee of the 
performing company out among the audience manipulating 
the spot light, that it cannot be said that the performing 
company is an independent contractor. 

The proposition urged by the defendant is practically the 
same as that asserted by the plaintiff in the well-known case 
of Wylie v. Palmer (137 N. Y., 248). There it was claimed 
that the defendant fireworks manufacturer was an independ- 
ent contractor, but the Court of Appeals (Judge O'Brien 
writing for the court) points out the fact that the citizens' 
committee having charge of the celebration took part in 
giving the show by giving directions and other like action 
and held them exclusively liable. I find on the facts here 
that the defendant so identified himself with the production 
that certainly as to the spot light he was responsible for the 
negligence of the operator. True, it was claimed that Eck- 
stein, who was working for the defendant by the week, at 
this particular time, was in the pay of the performing com- 
pany. He also claimed that, at the matinee performances 
in the day time, during his regular hours of employment by 
the defendant, he worked for the performing company. But 
I charged the jury, over plaintiff's exception that on the 



VOLUME II. 249 



Dobbs V. PearL 



evidence, at the moment of the accident, Eckstein was not 
in defendant's immediate employ. I think, nevertheless, 
that defendant was responsible for his acts, because of the 
relationship of the parties under the agreement and under 
the entire scheme of the production. 

The motion for a new trial is denied in each case. 



DOBBS V. PEARL. 

Supreme Court, Special Term, New York County, AprU, 

1909. 

Complaint — ^Amendment — Statve of Limitations. 

A party to an action cannot alter the complaint so that the cause 
of action is changed to one barred by the Statute of Limitations. 

Motion for leave to amend complaint. Motion denied. 

/. H. Caldwell, for the motion. 

Simpson, Werner & Cardoza, opposed. 

Hendrick, J. — In the early part of 1907 plaintiff com- 
menced this action to recover $3,500, alleged to have been 
lost by the negligence of his brokers in failing to give plain- 
tiff notice and do such other acts as were necessary to 
enable plaintiff to exchange one hundred shares of stock 
of a salt company for stock in a reorganized company. De- 
fendants held the stock as pledgees under the usual prac- 
tice which obtains between the customer and the broker 
(Richardson v. Shaw, 203 U. S., 587). On this application 
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for leave to amend his complaint plaintiff states in an affida- 
vit that on an examination of defendants before trial he has 
discovered that when they bought the one hundred shares 
of salt stock in March, 1901, they had a certificate issued 
in their own name, and in April, 1901, they transferred it 
to another broker to enable him to make a short sale. This 
is a new fact, as plaintiff supposed when he brought this 
action that his brokers never held the certificate of stock in 
their own name until January, 1902, when they obtained 
it and caused it to be transferred to plaintiff. In the mean- 
time, from March to January, the opportunity to exchange 
for stock in the new company had been presented and had 
gone by. The old stock is now worthless. Plaintiff now, 
in 1909, wishes to allege in an amended complaint that the 
loan by his brokers in 1901 of the stock certificate for one 
hundred shares during April and May constituted a con- 
version, and he wishes to demand as damages $4,600. 
If plaintiff had a cause of action for conversion 
it accrued in 1901, and so far as the papers show, 
an action for conversion is barred by statute. The loan of 
the certificate of stock was probably within the brokers' 
rights (Caswell v. Putnam, 120 N. Y., 157). But assuming 
it to have constituted a conversion, plaintiff cannot now 
change his cause of action so as to allege "that by reason 
of the conversion of said stock as aforesaid the plaintiff has 
been damaged." Courts are not permitted, under color of 
ordering an annulment, to abroe^ate the Statute of Limita- 
tions (Logeling v. N. Y. El. RR., 5 App. Div., 201). Mo- 
tion to amend must be denied. 
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CONTESTED WILL OF MARGARET KARRER. 

Surrogate's Court, Kings County, April, 1909. 

Will — Probate — ^Witnesses — Signature. 



Hezj) where the signatures of the testator and of the witnesses all 
appear upon an instrument which has not yet been properly 
executed and attested, the witnesses may be said to have signed 
as such for the purposes of the statute if, as a new transaction, 
the testator acknowledges his signature, declares his will and re- 
quests the witnesses to attest the same, and the witnesses thereupon, 
to the knowledge of the testator, accede to his request and adopt 
their previous signatures as an attestation of the transaction. 

Contest to probate of will. Admitted to probate. 

Isaac Sargent, for petitioner. 

O'Neil & O'Neil, for contestant. 

Ketcham, S. — The paper offered for probate was signed 
by the testatrix and by the witnesses with such copious dis- 
r^ard of the statutory requirements that its invalidity 
would have to be confessed were it not that immediately 
thereafter and upon a separate occasion the witnesses were 
brought into the presence of the testatrix, and the testatrix 
acknowledged her subscription thereto in the presence of 
each of the attesting witnesses, declared the instrument to 
be her last will and testament and requested the witnesses 
to attest her act, and the witnesses, with the knowledge of 
the testatrix, reaffirmed their previous signatures without 
further writing. Upon this second attempt nothing: was 
wanting to a complete transaction, unless it be that the wit- 
nesses did not then write their names anew. 
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There is no suspicion of unfairness, restraint or mental 
incapacity, and the sole question is whether or not there was 
a fair compliance with the statute requiring that each 
witness "shall sign his name as a witness at the end of the 
will at the request of the testator." 

In the Matter of Stickney (31 App. Div., 382) Mr. Jus- 
tice FoUett, in rejecting the claim that a will, once revoked, 
had been republished by its acknowledgement to persons 
who were not the original witnesses, and who did not then 
subscribe as witnesses to the republication, used the follow- 
ing words, which, however they might have illustrated his 
argument, were not essential to the decision : 

"If it (the will) is republished in the presence of the 
original subscribing witnesses it may not be necessary for 
them to subscribe the will anew as witnesses, for the re- 
writing of their signatures would seem to be a useless for- 
mality. But the mere acknowledgement or publication by a 
testator of a will which has been revoked to persons who 
were not the original subscribing witnesses and who do not 
then subscribe as witnesses the republished will, is not a 
compliance with the 53d section of the statute." 

In Vaughan v. Burford (3 Brad., 78) the will was drawn 
pursuant to the instructions of a testator who was ill of 
cholera. Thereupon, in a room apart from the testator, 
the draftsman signed the name of the testator and he and 
another signed their names as witnesses. Thereafter, the 
testator and the witnesses, all present, the paper was read 
to the testator, including the names of the witnesses signed 
to it, and he was told that the draftsman had signed his 
name. He said that he could write his own name. His 
name, already written, was erased and he wrote his own 
name. Mr. Surrogate Bradford says : 

"The names of the witnesses were read in connection with 
the other portion of the paper, and he must have seen them 
when he signed it. These circumstances seem to me to 
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satisfy the statute in spirit and substance. The witnesses 
may be said to have signed at the decedent's request, when 
their names, having been read over to him and seen by him, 
he set his own signature to the document. * * * We 
have in the evidence before us the most unequivocal testi- 
mony that the attestation was with his consent and full ap- 
probation and that the nature of the transaction was well 
understood by everybody present. The intention of the de- 
cedent was most clear; that he desired to carry it out was 
manifested by the act of signing after the reading of the 
paper, by which act he ratified and confirmed all that had 
been done, making, as it were, the acts of others, so far as 
his request was necessary, receive an ex post facto confir- 
mation." 

In the Matter of Stewart (2 Redf., jy) the question arose 
whether there was a request to the witnesses before they 
signed. There was no express request. The court says : 

"I am further of the opinion that the reading of the attes- 
tation clause signed by the witnesses, stating that they 
subscribed by request of the testator in his presence, without 
objection from him, may be regarded as an adoption of a 
request to that effect, though subsequent to the signing by 
tfaem. This view is not opposed to Jackson v. Jackson (39 
N. Y., 153) " 

Qearly the same rule by which a request made after 
the subscription by the witnesses may relate back to a mo- 
ment before the actual subscription will require that under 
the same circumstances the publication as well as the re- 
quest may be regarded as having accompanied or preceded 
the signing by the witnesses. 

In Jackson v. Jackson (39 N. Y., 153) it was held that pro- 
bate should be denied where the witnesses signed before the 
testator's act of signature, but in that case there were no 
words of publication, acknowledgement of the testator's sig- 
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nature or request to the witnesses after the testator had sub- 
scribed the instrument. Upon the facts there apparent the 
case determines nothing except that a will is not property 
solemnized when the signatures of the witnesses, which were 
made at the request of the testator, but before his own sub- 
scription are followed by his own subscription with- 
out any renewal of his publication or request As 
appears from the language of the opinion, quoted infra, 
the decision rests upon the absence of any publication or 
request after the paper was subscribed, as well as the lack 
of any proof that the witnesses by their signatures attested 
an act which had not been done when their names were 
written. The court says of the witnesses : 

"They are, in and by this act of signing their names, to 
attest not only the signing or acknowledgement, but his 
cotemporaneous declaration that it is his will. Their signa- 
tures do not attest the signing by the testator, if they are 
placed there before the will is signed by him. For some 
period, longer or shorter, as the case may be, those signa- 
tures attest no execution — ^they certify what is not true. 

"When and in what moment do they begin to operate as 
a compliance with the statute ? The only reply that can be 
given is, When the testator signs his name. 

"This is a dangerous construction of the statute. May 
the testator keep these signatures in his possession one hour, 
one week or one year, and then add his signature? Cer- 
tainly not, unless he summons the same persons to see him 
sign or hear his acknowledgement thereof." 

From the last sentence quoted it is obvious that in the 
personal opinion of the judge who wrote, the result would 
have been otherwise if, after the signatures of the testator 
and the witnesses, there had been a further publication and re- 
quest followed by the adoption of the witnesses' former 
signatures, both by themselves and the testator. 

The evidence in the case at bar does not permit a finding 
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that these two attempts at will-making constituted a single 
occasion, for there was a distinct break in the transaction 
between the original signing of the will and the final effort 
to cure the deuciencies which first existed. Nor is the pro- 
bate aided by the decisions that the acts prescribed by the 
Statute of Wills need not always be done in the order usually 
and properly observed. 

If the witnesses did not sign their names after the testa- 
trix had signed and after her publication and request were 
made in thtir presence, then they did not ever sign as wit- 
nesses for the purposes of this statute, for the only request 
and the only attestation of which the circumstances permit, 
and in fact the only observance of any kind which took 
place in the presence of both witnesses, must have come 
to pass after the acknowledgement by the testatrix and her 
subscription formerly made. 

ITie cases cited indicate that where the signatures of the 
testator and of the witnesses all appear upon an instrument 
which has not yet been properly executed and attested, the 
witnesses may be said to have signed as much for the pur- 
poses of the statute if, as a new transaction, the testator ac- 
knowledges his signature, declares his will and requests the 
witnesses to attest the same, and the witnesses thereupon, 
to the knowledge of the testator, accede to his request and 
adopt their previous signatures as an attestation of the trans- 
action. 

The law in its zeal for probate could not go much further, 
but authority justifies the admission of this will. It will be 
decreed accordingly. 
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WELLS, ADMINISTRATOR, v. BUSHE. 

Supreme Court, Special Term, New York County, May, 

1909. 

Party— Non-ezUtence of— Diamissal of salt. 



When the plaintiff in a suit has been declared to have been im- 
properly appointed administrator, the court is justified in dis* 
missing the complaint, as there is no real plaintiff in the action. 



Motion for dismissal of complaint. Motion granted. 

Wells & Snedeker, for plaintiff. 

Byrne & Cutcheon, for defendants Bushe & Fiske. 

Silas A. H. Dayton, for defendant, F. DeWitt Wells. 

DowLiNG, J. — Plaintiff herein was appointed by the Sur- 
rogate's Court of New York County administrator with the 
will annexed of M. Amelia Bedford, deceased, despite the 
various objections filed against such appointment. An ap- 
peal was taken from the decree ordering the issuance of 
letters, and pending such appeal, pursuant to section 2582, 
Code of Civil Procedure, an order was made that letters 
issue, notwithstanding such appeal, whereupon this action 
was commenced. Thereafter the Appellate Division unani- 
mously reversed the order of appointment, sustaining the ob- 
jections theretofore urged. An order was entered upon the 
remittitur, whereupon the letters issued to plaintiff were 
canceled. Defendants now move to dismiss the complaint 
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herein and for judgment, with costs. It seems to me the 
motion must be granted. There is no such party in exist- 
ence as the plaintiff in this action. The only effect of 
continuing the suit will be to subject the defendants to the 
annoyance, danger and expense of protecting themselves from 
groundless, vexatious and harrassing litigation. That the 
court possesses the inherent power, in the absence of statute, 
to dismiss or perpetually stay such suits has been held in 
Stewart v. Butler (27 Misc., 708). This is peculiarly the 
case where concededly the plaintiff has no existence. As 
was said in Town of Watervleit v. Town of Colonie (27 
App. Div., 394) : "We think the defendants should be per- 
mitted to show, if they can, before they are forced to a trial, 
that they have no adversary. For if they have none, if the 
name that stands in the place of a plaintiff is not of an 
existent entity and whatever judgment might be rendered 
would be void, then the defendants are trifled with, the court 
imposed upon, since there can be no real litigation and no 
real judgment except between adversary parties — ''Ex m- 
hilo, nihil fit." Motion granted, with costs to date, and with 
$10 motion costs. Settle order on notice. 



BRONX BOROUGH TEACHERS' ASSOCIATION v. 
THE BOARD OF EDUCATION. 

Supreme Court, Trial Term, New York County, May, 1909. 

Teacher— -Kindeigartner— Statute Greater Hew York Charter, Sec- 
tion X09Z. 

A teacher in a kindeiig^rten school of New York City is not to 
be considered as( a "female teacher" within the meaning of Sec- 
tion 1091 of the Greater New York Charter and, therefore, is 
not entitled to any additional salary, as it is held that the above 
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section refers only to teachers in the regular graded schools. 

An action against the Board of Education for extra com- 
pensation under section 109 1 of the Greater New York Char- 
ter brought by certain teachers in the kindergarten schools 
of New York City. Complaint dismissed. 

Decker, Allen & Storm, for the plaintiff. 

Francis K. Pendleton, Stephen O'Brien (of counsel), for 
the defendant. 

Greene AUM. J. — Plaintiff, assignee of thirty-five kinder- 
gartners employed by the defendant, brings this action to 
recover a yearly bonus of $60, to which each of said kin- 
dergartners claims to be entitled during certain periods be- 
tween January, 1904, and the date of the commencement 
of this action. The complaint contains thirty-five alleged 
causes of action. To facilitate the trial the parties have stipu- 
lated all the facts and have also stipulated that only the first al- 
leged cause of action shall be tried, the determination thereof 
to conclude the parties as to the remaining thirty-four al- 
leged causes of action. Each of the assignors of the plaintiff 
was a fully licensed kindergartner, and as such was appoint- 
ed in one of the public schools of the City of New York. 
Plaintiff's claim is based upon section 109 1 of the Greater 
New York Charter (chap. 751 of the Laws of N. Y.), popu- 
larly known as the Davis Law, which was designed to es- 
tablish a uniform schedule of salaries for the supervising 
and teaching staff of the public schools in the City of New 
York. The portion of the act bearing upon the contro- 
versy between the parties reads as follows: "No female 
teachers of a mixed class shall receive less than sixty dol- 
lars more than a female teacher of a girls' class of a cor- 
responding grade and years of service." Prior to January, 
1904, the defendant paid to kindergartners the said com- 
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pensation of $60 per annum. On January 27, 1904, the 
defendant adopted a by-law which reads as follows : "The 
term mixed class, as used in the Revised Charter, shall be 
understood to mean a class above the kindergarten, com- 
posed of both boys and girls, in which the aggregate num- 
ber of days of attendance of the boys in such class for the 
month immediately preceding the preparation of the monthly 
payroll shall have been not less than forty per cent." Since 
the adoption of the foregoing by-law the defendant has dis- 
continued payment to kindergartners of the said annual 
compensation of $60. Defendant contends that section 1091 
of the Greater New York Charter does not guarantee kin- 
dergartners WHO are in charge of a class containing boys and 
girls the additional annual payment of $60, and that the board 
of education has the power to adopt the above quoted by-law. 
A kindergartner is included among the teachers protected 
by the uniform salary provisions of chapter 1091, and in this 
respect she stands upon a different footing from that of 
teachers of special subjects, such as German, music, draw- 
ing, etc. Matter of Hulshoff, Law Journal, May 26, 100^. 
aff'd by Appellate Division, February, 1909). But not- 
withstanding a kindergartner comes within the provisions 
of the Davis Law, it by no means follows that she is to be 
regarded as a "female teacher" within the meaning of the 
statute. The person described in the statute as a "female 
teacher" is to be distinguished from the kindergartner in 
that the former evidently relates to a female teacher of one 
of the graded classes in the public schools, whereas the latter 
has reference to a special department in the public school 
system known as kindergartner schools, in which appar- 
ently no grades exist, and where the children in a given 
class are usually composed of boys and girls of the ages of 
from 4 to 6 years. This distinction is made manifest 
from the language of various portions of the statute. Sec- 
tion 1069 of the charter reads : "The Board of Education 
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shall, in addition to the other powers herein expressly con- 
ferred, have power : ( i ) To establish and conduct element- 
ary schools, kindergartens, manual training schools, etc." 
Kindergartens are plainly here differentiated from element- 
ary schools. Section 1097 reads : "No person shall be eligi- 
ble for election as a director of a special branch, such as 
music, drawing, kindergarten," etc. Here we have an ex- 
press statement that the kindergarten was considered by the 
Legislature as a special branch. The word "kindergartner" 
is not used synonymously with the words "female teacher," 
as note the comma after "kindergartner in the act, and the 
phraseology "that no female teacher of a boys' or mixed 
class shall receive less than sixty dollars per annum more 
than a female teacher of a girls' class of a corresponding 
grade and of years of service/' obviously referring to teach- 
ers of the graded classes. The history of kindergartens 
from the time when Froebel first introduced the method of 
preparing children for their future education by cultivating 
their "normal aptitude for exercise, play, observation, imi- 
tation and construction" (Webster's International Diction- 
ary, edition of 1906), indicates that it is an institution sepa- 
rate and apart from the system of graded schools which 
commence with the primary or elementary schools. Kinder- 
gartens have been established by the public school authorities 
with legislative sanction only since 1893 (chap. 484, Laws of 
1893). Reading section 1091 in the light of other sections 
of the statute and of the origin and history of the kinder- 
garten system, it is clear that the provision for an aditional 
annual compensation of $60 had reference only to female 
teachers who had charge of boys or mixed classes in the 
regular graded school work, and was not intended to apply 
to kindergartners where the children were of tender age 
and customarily of both sexes. It seems to me that the com- 
plaint must be dismissed on the merits. Complaint dis- 
missed accordingly. 



VOLUME 11. 261 



Ward V. Brady. 



WARD V. BRADY. 

Supreme Court, Special Term, New York County, May, 

1909. 

Contract—WaiTer— Neoenity of pleading f aets. 

Under the authority of Section 500 of the Code of Civil Procedure 
it is necessary to allege the new matter constituting tha defense. 
It is not enough that an answer allege the waiver of performance 
by the plaintiff, and a demurrer to such pleading will be sus- 
tained. 

Demurrer to answer on the gfround of insufficiency. De- 
murrer sustained. 

Ernst, Lozvenstein & Cane, for the demurrant. 

Dittenhoefer, Gerber & James, opposed. 

GiEGERiCH, J. — ^The action is brought to restrain the de- 
fendants from producing or leasing a certain dramatic ver- 
sion of a novel written by the plaintiff, entitled "The Mar- 
riage of William Ashe," and for an accounting for royalties 
received by the defendants, and to compel them to turn over 
to the plaintiff all manuscripts of such dramatic version, and 
for damages. Among other things, the complaint alleges 
that the defendant Brady failed to produce the play during 
the first season covered by the contract existing between him 
and the plaintiff the prescribed number of times, and that 
written notice canceling the contract was served upon him 
by the plaintiff. The answer of the defendant Brady sets 
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up as a separate defense the following: "That any alleged 
default or failure on the part of this defendant to give the 
number of performances specified in the agreement referred 
to in the complaint was waived by the paintiff." Against 
the claim that this is a mere conclusion of law the pleader 
cites Abbott's Forms of Pleading (vol. i, form 384), where 
identical language is used in pleading the waiver of the con- 
ditions of an insurance policy, without stating any of the 
facts which constituted the waiver. Conceding the weight 
which should be accorded to any method of pleading ap- 
proved by the distinguished author referred to, I am never- 
theless compelled to differ with him on this point, both on 
principle and on the authority of cases decided in other 
jurisdictions. The question seems never to have been 
passed upon by any court of this State, and the 
learned author, relied upon by the defendants, cites 
no authority, nor is there a footnote or anything 
to show that he gave special consideration to the point. 
Outside this State, there is at least one authority squarely 
in point. In Phinney v. The Mutual Life Ins. Co. (67 Fed. 
Rep., 493), it was distinctly held that such pleading of a 
waiver is bad ; and in 9 Cyclopedia of Law and Procedure, 
727, the rule is laid down that the facts showing a waiver 
of performance of a provision in a contract must be specially 
pleaded. Analogous cases dealing with words of kindred 
import are not infrequent. In Glasscock v. Hamilton (68 
Tex., 143) a release from the plaintiff's demand, set up in 
the answer as a le.8:al result from facts not disclosed therein, 
was held bad on demurrer. Similarly, in Marshall v. Math- 
ers (103 Ind., 458) and Kelso v. Fleming (104 Ind., 180), 
the plea that the payee in the note sued upon released the de- 
f n hnt was held insufficient. In Dutch Flat Water Co. v. 
ley (12 Cal., 534) an answer which alleged that the 
:.tiff had lost whatever right he had by the failure to 
': H' with the rules, regulations and customs of the min- 
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ing district was held bad on demurrer, the court saying 
that the general allegation of forfeiture was a legal conclu- 
sion upon which no issue could be taken, and that the facts 
must be stated so as to enable the court to see whether the 
forfeiture did occur. My conclusion is that it is insufficient 
to allege in bald terms that a right has been waived, just as 
it is to allege in similar manner that it has been released or 
forfeited, and that in such cases the new matter constituting 
the defense should be set forth. This is in accordance with 
the general principles of pleading, as well as in compliance 
with the explicit requirements of section 500 of our Code of 
Civil Procedure. The demurrer is sustained, with costs, 
with leave to the defendants to amend upon payment of costs 
within twenty days after service of the interlocutory judg- 
ment to be entered hereon. 



IN THE MATTER OF THE PROBATE, ETC., OF 

MARY E. ABEL, DEC'D. 

Surrogate's Court, Kings County, May, 1909. 

Will — Probate — ^Attestatation Clause— Genuineness of Signatures. 

When a will has been offered for probate, which contained no at- 
testation clause, but the genuiness of all the signatures thereto has 
been proven, such fact raises a legal presumption that all the 
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essential statutory formalities have been observed and probate 
will be allowed 

Contested probate of will. Probate allowed. 



Charles H, McCarty, for proponent. 
Francis X. Cannody, for contestant. 

Ketcham, S. — ^A document is offered for probate after 
the death of three persons, whose signatures appear as wit- 
nesses at the end thereof after the signature of the alleged 
testatrix. The instrument was made and witnessed on May 
I, 1894, and is in all respects in the form of a will. There is 
no attestation clause except that immediately above the 
names of the witnesses the word "witnesses" is written. 

The handwriting of the decedent and all the subscribing 
witnesses in the signatures referred to is established. It is 
affirmatively shown that at the time of the transaction the 
decedent was competent to make a will and was under no 
restraint. 

The instrument was written by the husband of the dece- 
dent. He was allowed by the contestant to testify that his 
own will, also in his handwriting, was made at the same 
time when his wife's will was made ; that his will was signed 
in the presence of the same witnesses who attested the paper 
propounded as the wife's will; that these persons signed as 
witnesses to his will, in his presence and at his request, and 
that at the time when he signed it he declared it to be his 
last will and testament. 

Each instrument contains a general and absolute devise, in 
one case by the husband to the wife, and in the other by the 
wife to the husband, with substantially the same provisions 
in the event of the death of the devisee before the death of 
the testator. 
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The husband was present when the decedent signed the 
paper propounded. No lawyer was then present. The hus- 
band, upon interrogation by the contestant, testified that he 
consulted his wife when he was drawing the will (meaning 
the propounded paper), that she was perfectly agreeable, 
that he talked it over with her, and that it was perfectly 
satisfactory to her. 

When asked by the contestant's counsel, "Did Mrs. Abel 
say anything when' she signed her name to the paper?" the 
husband answers, "I don't remember, but I suppose she did 
say something." 

When the instruments were signed the wife owned the 
house in which she and her husband had lived for twenty- 
seven years. It was worth about $7,000, and she had per- 
sonal estate worth about $1,000 more. The husband's estate 
was of the value of about $55,000. When the house was 
purchased in 1867 there was a mortgage on it for $7,000, 
which the husband had paid off with his own money before 
the papers in question were made. 

The contestant was permitted to prove without objection 
that the wife once, after the execution of her alleged will, 
said that the house was hers to do what she wanted with, 
and that it was her husband's present to her, and that she 
frequently, both before and after the making of the paper in 
question, declared her intention that the house was to go 
to her brother and his wife. 

It also appears that the wife at least once signed a paper 
without reading it, upon the request of her husband and his 
assurance that it was all right. The wife lived for fourteen 
years after signing the propounded instrument, and the hus- 
band testified that after her death he found the paper in 
her private box, as he supposes. Both husband and wife 
were advanced in years when the two papers were signed; 
they had been married about fifty-five years, they were child- 
less and they lived in affection and concord. 
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In case of the death of all of the subscribing witnesses 
to a written will, as well as in many other instances men- 
tioned in the statute, where their testimony is not available 
or is hostile to the fact of the will, "the will may neverthe- 
less be established, upon proof of the handwriting of the 
testator and of the subscribing witnesses, and also of such 
other circumstances as would be sufficient to prove the will 
upon the trial of an action" (C. C. P., sec. 2620). 

To "establish" a will is to make it the subject of such 
proof and finding as will entitle it to probate. It is in this sense 
that the word is used in respect to lost and destroyed wills 
(C. C. P., sees. 1861 et seq,, 2621), as well as in the almost 
daily application of sec. 2620 to the case where, failing the 
testimony of the witnesses, the will is admitted by force 
alone of the attestation clause. 

Hence the will at bar will be established, and its probate 
must follow if the evidence be found to be of the quality 
and weight which would, upon the trial of an action, sus- 
tain a finding that this was the will of the decedent. 

What then, would happen if, upon a trial in ejectment, 
before the court without a jury, this will were offered upon 
this evidence in proof of the plaintiff's title and cause of 
action ? In such a trial the finding would be, as it is in this 
case, that the decedent at the time of the transaction was 
competent to make a will, was not under restraint, was fully 
aware of the testamentary nature of the instrument which 
she signed and of its specific tenor and purpose and was 
intelligent and deliberate with respect to its execution. 

Whether or not, under all the requirements of the stat- 
ute, the act became a will, it was surrounded by conditions 
fairly revealed in the evidence which expel suspicion and 
reduce the case to the single question whether or not proof 
of the genuineness of all the signatures upon the propound- 
ed paper raises a presumption that all the statutory formali- 
ties essential to a valid will were duly observed. 
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This presumption has always been indulged and has been 
held to control the question of fact when not impaired by 
affirmative evidence or by suggestions of distrust and un- 
certainty. This rule is stated in many cases, and while 
generally its expression has not been strictly essential to the 
decision, it has been repeated so frequently and so confi- 
dently and with such wealth of reasoning that it should 
now be regarded as authoritative, even if it depended alone 
upon obiter opinion (Jackson v. La Grange, 19 Johns., 386; 
Dan V. Brown, 4 Cow., 483; Jackson v. Vickery, i Wend., 
406; Jauncey v. Thorne, 2 Barb., Ch., 40; Butler v. Benson, 
I Barb., 526). 

The ground for the proposition stated in these authorities 
is that all things which the testator and the witnesses have 
done are presumed to have been done with ceremony and 
with solemnity. Either they have done an idle and abort- 
ive thing or their signatures have been made with all the 
purpose and the observance which would accompany and 
make manifest a complete and efficacious act. 

If against this presumption no fact appears which either 
affirmatively shows their act to have been aimless or casts 
doubt upon its regularity and efficacy, the law must con- 
clude that the act was orderly, intelligent and effective. 

It is only by resort to these principles that the law lays 
hold of the attestation clause as a means of proof in tHe 
case grown to be familiar to the profession (Matter of 
Sizer, 129 App. Div., 7, and cases cited). 

This clause has no statutory dignity. It is a mere cer- 
tificate by the witnesses which, without ritualistic authority, 
has grown into the practice of good draftsmen. It is no 
proof of the matters therein stated. Neither under any 
general rule of evidence nor under any regulation specifically 
applicable to wills could this clause be offered in evidence as 
a direct means of proving that the things therein said to 
have been done were in truth done. 
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Its utmost value is only that in a transaction which for 
it<* accuracy and perfection requires the parties thereto to 
do certain things the witnesses seem at the time to have 
said that these things were done. From the mere naked 
fact that the witnesses then apparently said that the re- 
quirements of the statute were regarded, we assume, first, 
that they knew and considered the statements contained in 
the attestation clause and, second, that upon that assump- 
tion may be based the further one that their certificate was 
not only intelligent but correct. From these two assump- 
tions it is customary to conclude that the circumstances 
generally justify the result that the will was duly published 
and attested. 

Is this anything except the application of the presump- 
tion that the witnesses in signing the attestation clause, must 
have done so with all the circumstances which ordinarily 
should accompany the act of faithful witnesses? Is there 
any difference between the legal inference which is drawn 
from the attestation clause and the like deduction which the 
proponent seeks to draw from the mere signing of the pro- 
pounded paper without an attestation clause? 

The weight of evidence which provokes the presumption 
may differ in the two cases, but it is impossible to see any 
difference in character. In one instance it is inferred that 
signatures to a statement in writing were made with all the 
accompaniments of regularity; in the other, that signatures 
at the end of a paper of testamentary nature were made 
imder like conditions. 

In holding that prima facie witnesses who have signed 
their names at the end of a will after the testator's name 
have witnessed and heard the publication and request which 
properly attend the making of a will, we but apply to an 
act, the necessary components of which are defined b> 
statute, the same methods which are freely resorted to with 
regard to an act which is not the subject of statutory recog- 
nition or direction. 
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Indeed, there is an attestation clause upon the paper in 
question, in the word "witnesses." Those who signed their 
names thereunder have attested: "We have witnessed the 
act of Mary E. Abel, which she has performed in signing 
the foregoing instrument, and we have signed our names in 
attestation of that fact." 

The evidence in this case being wholly consonant with 
testamentary intention, the fairness of the transaction and 
freedom from restraint, we are forced to the conclusion 
upon the mere appearance and genuineness of the signatures 
that the will was accompanied by all which goes to make up 
a valid and efficient execution and publication. 

The precise question which this will presents was before 
the late Surrogate Fitzgerald and was determined in favor 
of probate (Matter of Oliver, 13 Misc., 466). It does not 
clearly appear from the opinion, but inquiry in the office 
where the will is recorded discloses that there was no at- 
testation clause upon the instrument which Judge Fitzgerald 
considered, and it is impossible to distinguish the facts there 
presented. There must be the usual decree of probate. 



In the Matter of the Supplementary Proceedings of 
AARON BUCHBAUM, Judgment Creditor v. WIL- 
LIAM AUD MARTIN LAUE, Judgment Debtors. 

Supreme Court, New York County, May, 1909. 

Municipal Ccurt— Judgment— Contempt— Supplementary Proceedings. 

When it is sought to punish a judgment debtor for contempt of 
court in not obeying an order issued by a justice of the City 
Court of the City of New York, in proceedings supplementary 
to execution, by making a motion before a justice of the Supreme 
Court for such relief said motion will be denied under the 
authority of Sections 26 and 2462 of the Code of Civil Procedure. 
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Motion to punish judgment debtor for contempt of court. 
Motion denied. 



Isaac Fromme, for the motion. 

GiLDERSLEKVE, J. — ^This is a motion to punish the defend- 
ants herein for contempt. It appears by the moving papers 
that the judgment creditor herein recovered a judgment 
against the defendants on March 8, 1906, in the Municipal 
Court of this city for $215. A transcript of said judgment 
was filed in the county clerk's office of this county on 
March 14, 1906, and thereafter an execution was duly issued 
against the property of said debtors which was returned 
partially unsatisfied. Thereupon an order for the exam- 
ination of said debtors, supplementary to execution, was ob- 
tained from one of the City Court Justices, which order 
contained the usual injunction clause prohibiting the judg- 
ment debtors from transferring or making any other dis- 
positon of their property not exempt by law from execution, 
or in any manner to interfere therewith until further order. 
This order was duly served, and the debtors appeared for 
examination in pursuance thereof, and it is claimed that such 
examination disclosed that the said debtors had paid out 
certain sums of money in violation of said injunction order, 
and were therefore guilty of contempt. The judgment cred- 
itor claims that this motion can only be made in this court, 
and that the City Court has no jurisdiction to entertain a 
motion to make an order punishing a debtor for con- 
tempt of court in a case where the judgment was originally 
obtained in the Municipal Court. Section 261 of the Muni- 
cipal Court Act declares that when a transcript of a judg- 
ment rendered in that court is filed in the county clerk's 
office, "thenceforth the judgment is deemed a judgment of 
the Supreme Court, and may be enforced accordingly." 
Section 2434 of the Code of Civil Procedure provides that 
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"where the judgment upon which the execution was issued 
was recovered in a District Court of the City of New 
York, either special preceding shall be instituted before a 
justice of the City Court of the City of New York." Sec- 
tion 2457 of the Code provides "that a person who re- 
fuses * * * to obey an order of a judge, made 
pursuant to the last two sections, or to any other provision 
of this article * * * ^lay be punished by the judge 
or by the court out of which the execution was issued as 
for a contempt." A reading of this last section in connec- 
tion with the other sections bearing upon the question 
clearly indicates that either "the judge" or the "court out 
of which the execution was issued" can punish for contempt. 
In the case of McAlpin v. Stoddard (105 Supp., 9) the Ap- 
pellate Term pointed out that the power to entertain these 
proceedings is statutory, and is conferred upon the judges 
as separate judicial officers. Section 2433 ^^ ^^^ Code, 
which has reference to the vacation or modification of or- 
ders made in supplementary proceedings uses the same 
phraseology as is contained in section 2457 (supra), and it 
was held in McAlpin v. Stoddard (supra) that an order 
could be vacated or modified by the judge who made it or 
"by the court" out of which the execution was issued. The 
statute declares (section 2434) that supplementary pro- 
ceedings upon judgments of this character shall be instituted 
before a justice of the City Court. Section 26 declares that 
in the City and County of New York a special pro- 
ceeding, instituted before a judge of a court of record, etc., 
may be continued, from time to time, before one or more 
other judges of the same court, etc.; and section 2462 of 
the Code declares that sections 26, 52 and 279 apply to a 
special proceeding instituted as prescribed therein, and the 
judges before whom it is continued, as prescribed in either 
of those sections, is deemed to be the judge to whom an 
order * * * is made returnable. Section 279 is 
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evidently not the section intended by the codifier, as it has 
no reference to special proceedings, section 771 doubtless 
being the section intended. In the case of Matter of Back- 
us (91 App. Div., 266, affirmed 177 N. Y., 571) it was held 
that an application to punish a judgment debtor in supple- 
mentary proceedings, under section 2457, was regulated 
by title 3, chapter 17, of the Code. Section 2269 of that 
chapter provides that "the court 01 judge" may * * * 
make an order requiring the accused to show cause, &c. 
Section 2273 provides when such an order may be made, 
and in the case above quoted the court said: "This judg- 
ment creditor was entitled to an order requiring the judg- 
ment debtor to show cause why she should not be punished ; 
which thereupon became, under section 2273 of the Code, an 
application in that special proceeding pending before the 
judge who issued the order. It is clear, therefore, that 
while this court undoubtedly has jurisdiction to entertain 
this motion (Tremain v. Richardson, 68 N. Y., 617), the 
motion can also be heard, and the violation of the order, if 
any there be, punished by the justice of the City Court who 
granted it, and that a justice of that court who has granted 
an order in supplementary proceedings, or one before whom 
it has been properly continued, in accordance with sections 
26 and 2462 (supra), has full power and authority by statute 
to punish for contempt, and orderly practice requires that 
recourse should be had to the justices of that court when 
violation of their orders are charged. Motion denied, with- 
out prejudice to its renewal before the justice of the City 
Court who granted it. Settle order on notice. 
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THE PEOPLE OF THE STATE OF NEW YORK v. 

JAMES C. FARGO, Etc. 

Supreme Court, Neiv York County, Special Term, May, 

1909. 

Common Carrier — Liability-rForesty Fish and Game Law — ^Judgment. 

A common carrier will be held liable to the penalties for a vio- 
lation of the Forest, Fish and Game Law in transporting deer, 
unaccompanied by the owner thereof, although the said deer 
were killed without the State. 

Motion for judgment on the pleadings. Motion granted. 
John K. Ward, for the motion. 
Carter, Lcdyard & Milhurn,, opposed. 

GiLDER.sLEEVK. J. — This IS a motion for judgment on the 
pleadings. The complaint sets up six causes of action 
against the defendant, and avers that the defendant **did 
in the State and County of New York unlawfully, willfully 
and knowingly possess, for the purpose of transportation, 
and did transport to a county in the State of New York 
and did unlawfully, willfully and knowingly possess within 
the county of New York." certain deer, the said deer being 
unaccompanied by the owner. As to the first, second, 
fourth, fifth and sixth causes of action the defendant ad- 
mits that there was delivered to it without the State, for 
transportation into said State, deer lawfully killed without 
the State, and that in the course of transportation of said 
deer and before the termination thereof, it, solely as a com- 
mon carrier, had the custody and control of said deer within 
said State, and that said deer were unaccompanied by the 
owner thereof, and it also appears by said admission that 
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defendant's possession was at a time when such possession 
was prohibited. The action is to recover for the penalties 
for the violation of the Forest, Fish and Game Law. Sec- 
tion 4 of chapter 20 of the Laws of 1900, in force at the 
time the alleged offenses occurred, reads as follows : *' Wild 
deer or venison shall not be possessed or sold from No- 
vember 25 to September 30, inclusive. Possession thereof 
from midnight of the 15th to the 24th of November shall 
be presumptive evidence that the same was unlawfully 
taken by the possessor." It will be seen that by the terms 
of that section the possession of deer within the time named 
is absolutely prohibited. Common carriers are not ex- 
empted by any special provision of the Game Law, and it is 
evident that the Legislature, in its efforts to protect the 
game in this State, did not intend to make any exceptions 
as to the possession of game during the closed season. The 
defendant herein relies upon its construction of section 8 
of the Game Law, which has reference to transportation 
of deer, but that section is clearly intended merely to pro- 
vide that deer killed in this State during the open season 
might be possessed and transported through the State 
when accompanied by the owners, the object being to per- 
mit the hunter to take from the place of killing not more 
than two deer. Section 141 of the Game Law declares 
that: "Whenever in this act the possesesion of fish or 
game * * * jg prohibited, reference is had equally 
to such fish, game or flesh coming from without the State 
as to that taken within the State.*' The cause of action 
in the case of People v. Bootman (180 N. Y., i), cited by 
the defendant, arose prior to the passage of the Lacey Act, so 
called (page 114, Game Law, 1907), and therefore the 
provisions of that act were held not to apply to the situa- 
tion in that case. The case of Silz v. Hesterberg (184 
N. Y., 131) seems decisive upon the question raised in this 
case, and holds that the possession of grouse and plover 



VOLUME II. 27S 



People of the State of New York v. James C. Fargo. 

taken without the State is unlawful, and the section re- 
lating to deer is substantially the same. That case also 
points out that the importation of game killed without the 
State is forbidden in order to prevent the killing of game 
within the State during the closed season. That this was 
contemplated by the Legislature is emphasized by a reading 
of the portion of section 8 of the Game Law in which it is 
declared that "possession of deer or venison by a common 
carrier or by any person in its employ while engaged in the 
business of such common carrier, unaccompanied by the 
owner, shall constitute a violation of this section by such 
common carrier.'' The defendant contends that the law 
was not intended to apply to common carriers when game 
was being transported by them, and also that it has reference 
only to deer killed within the State. This contention is dis- 
posed of by the provisions of section 5 of the Lacey Act, 
which provides that "any wild game animal transported 
into any State shall, upon arrival in such State, be subject 
to the operation and effect of the laws of such State * * 
* to the same extent and in the same manner as though 
such animals and birds had been produced in said State, and 
shall not be exempt therefrom by reason of being introduced 
therein in the original package or otherwise." The lack 
of means of identifying game killed within the State from 
that killed without the State is the obvious reason for the 
provisions of the law above quoted. The construction 
sought to be placed upon section 8 (supra) would not only 
practically repeal the prohibitive sections of the law referred 
to. but would nullify the efforts of the Legislature to pro- 
tect domestic game. 

As to the effect of the Lacey Act, Mr. Justice Vann, in 
People V. Bootman (supra, page 10), said: "The action 
of Congress has taken away all questions of interstate com- 
merce so that a State can act with entire freedom and can 
prevent the shipment of game into or out of its own terri- 
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tory, and, if game is imported, it can regulate or prohibit 
the sale thereof." The conclusion is inevitable that, under 
the admitted facts in this case, the defendant is liable to 
the penalties under the counts above stated, and the moCiOD 
should be granted. 

Settle order on notice. 



N. Y. CITY ESTATES CO. v. CENTRAL REALTY CO. 

Supreme Court, Ne7V York County, Special Term, May\ 

1909. 

Real Estate — Contract for sale — Performance of conditions. 

A contract for the sale of real estate must be fulfilled in every 
particular by the plaintiff which cannot recover for failure on 
its part of carrying out the said contract. A demurrer to 
plaintiff's complaint will, therefore, be sustained, in the absence 
of an allegation that the said contract of sale was fully per- 
formed and the fact that certain taxes and liens were unpai<l 
is no excuse for a non-performance thereof where plaintiff 
had the power to remove same. 

Demurrer to complaint. Demurrer sustained. 

Hardy & Shellabarger, for demurrant. 

Olcott, Gruber, Bonynge & McManus, opposed. 

Gerard, J. — Plaintiff and defendant entered into a con- 
tract in which defendant agreed to sell to plaintiff certain 
real property. The purchase price was $775,000, payable 
$15,000 on signing the contract (which sum was to be paid 
by the transfer and delivery by vendee to vendor of 5 per 
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cent, sinking fund bonds of the Hudson County Water Co.), 
$525,000 by taking the property subject to an existing mort- 
gage, $235,000 on closing title by transfer and delivery of 
that amount at par of the Hudson County Water Company 
bonds. The vendee agreed coincidently with the delivery 
of title to loan or procure to be loaned to the vendor or its 
nominee $140,000 to be secured by the note of the vendor, 
and to be secured by the deposit as collateral of the above 
referred to $250,000 bonds. The complaint sets forth that 
plaintiff, the vendee, transferred to defendant the $15,000 
bonds, and alleges that at the time for closing the title de- 
fendant, the vendor, did not convey, nor was defendant 
able to convey, and alleges that at the day of closing there 
were liens on the premises for unpaid taxes and an un- 
satisfied mortgage for $90,000. The plaintiff vendee al- 
leges tender of the $235,000 bonds, but the complaint does 
not allege that the vendee procured the loan of $140,000 
for the vendor. The plaintiff vendee brings this action 
to recover the sum of $15,000 as damages, and defendant 
vendor demurs on the ground that the complaint does not 
state a cause of action in that plaintiff does not allege per- 
formance on its part of the conditions of the contract, the 
complaint containing no allegations that plaintiff vendee 
procured the loan for the vendor. The vendee must al- 
lege performance of all conditions on its part to be per- 
formed, because this is an action at law for damages 
(Smythe v. Stuges, 108 N. Y., 495; Tongue v. Newell, 16 
App. Div., 500). The plaintiff vendee attempts to excuse 
tender of performance on its part by alleging that on the 
day set for closing the title there were taxes unpaid and an 
unsatisfied mortgage for $90,000, but by the weight of 
authority in this State it is settled that the contract of sale 
is not broken because of the existence on the day of closing 
of liens or incumbrances which it is in the power of the 
vendor to remove. The plaintiff cites Morange v. Morris 
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(3 Keyes, 48), but this case was overruled by Ziehen v. 
Smith (148 N. Y., 558), and in Campbell v. Prague (6 App. 
I^iv., 554) the Appellate Division of this department ex- 
pressly stated that the Morange case had been disapproved. 
Demurrer sustained, with costs, with leave to amend on 
payment of costs. 



LYNG V, MARCUS. 



Supreme Court, New York County, Special Term, May, 

1909. 

Mortgage — Receiver — Rents as Security. 

When it is specially stipulated in a mortgage that the rents and 
profits are to be pledged as additional security, and in ab- 
sence of proof that the property is not worth the amount of 
the mortgage, plaintiff is entitled to a receivership. 

Motion to set aside an order for the appointment of a 
receiver pendente lite. Motion denied. 

Fischer & Rosenbaum, for the motion. 

IVm, Duncan Cameron, opposed. 

GiLDERSLEEVE, J. — While the usual receivership clause in 
a mortgage is not of itself alone sufficient to give the 
plaintiff a right to a receivership of rents pending foreclos- 
ure, in the absence of proof that the property is not worth 
the amount of the mortgage, and that the mortgagor is not 
responsible (400 App. Div., 446), still, where it is specially 
stipulated in the mortgage, in addition to the receivership 
clause, that the rents and profits are pledged as additional 
security, the rule seems to be different, and the plaintiff 
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has a right to the receivership (Butler v. Frazer, 57 N. Y. 
Supp.. 900; Sage V. Mendleson, 42 Misc., 137; McKellar v. 
Rogers, 52 Super. Ct. R., 360). This motion to set aside 
the ex parte order appointing a receiver pendente lite of the 
rents and profits is denied, with $10 costs to abide the event. 
Settle order on notice. 



PERRIN V. WHIPPLE. 

Supreme Court, Neiv York County, Special Term, May, 

1909, 

Costs — Security therefor — Non-residence of plaintiff. 

When it is sought to require plaintiff to file separate security 
to each of three defendants, such attempt must fail, as it is 
a well-settled rule of this State that one bond is sufficient in 
such a case. 

Motions for vacating orders to file bonds on behalf of 
plaintiff. Motion granted. 

Gilbert Ray Hawes, for the motion. 

William H. Fain, opposed. 



Dayton, J. — Action (apparently) brought for specific 
l>erfonnance of contract. Defendants appeared separately, 
and each obtained an ex parte order directing that security 
for costs be filed in $250. Plaintiff makes three motions 
to vacate said orders. In Rothschilds v. Wilson (24 Abb., 
N. C, 123) Mr. Justice Lawrence held as follows: "Where 
the plaintiffs are non-residents and there are two or more 
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defendants, they cannot appear separately and each 
quire a bond to him as security for his costs. The statute 
requires only one bond, which should run 'to the defendants/ 
and is for the benefit of them all (citing Leltwick v. Clin- 
ton, 26 Howard's Pr., 26). I have not been referred to 
any authority distinguishing or overruling that decision. 
Plaintiff is therefore strictly within his rghts in making 
these motions, which must be granted, with $10 costs of 
each motion, but without prejudice to an application by 
defendants for an order requiring the plaintiff to file an 
undertaking in the sum of $750 to secure the defendants 
for all costs which may be awarded to them in this action. 



GREINEL V. O'CONOR. 

Supreme Court, Netv York County, Special Term, May, 

1909. 

Lease — Specific Perfomutnoe — ^Necessity of Mvtuality. 

The demurrer to a complaint will be sustained when it is sought 
to require specific performance of a contract, which the party 
himself is not bound to perform. 

Demurrer to plaintiff complaint. Demurrer sustained. 

/. C. O'Conor, for demurrant. 

L. Boehm, opposed. 

McLean, J. — ^The plaintiff in his complaint alleges that 
on or about July i, 1908, he entered into negotiations for 
the purchase of a saloon, fixtures, good will and an unex- 
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pired lease of premises, situate at No. 1015 Third avenue, 
from the owners thereof, not the defendants herein, and so 
informed one Bowler, alleged to have been the duly au- 
thorized agent of the defendant, to whom he applied for 
an extension, saying that he would QOt complete the pur- 
chase unless said Bowler would give him a further lease 
of said premises from the expiration of the lease then there- 
on ; that said Bowler "agreed" to give him a lease for the 
period of two years from May i, 1909, at a certain rental; 
that "relying upon the promise and agreement" of said 
Bowler, he purchased said saloon, fixtures, good will and 
the unexpired lease, and has expended thereon a certain sum 
in refitting, improving and building up said business; that 
the defendant confirmed and ratified the acts of said Bowler ; 
but that the defendant has refused to deliver to the plaintiff 
^*a duly executed lease of said premises in accordance with 
the agreement hereinabove set forth," wherefore he prays, 
among other things, that the defendant be decreed to per- 
form specifically. To this complaint the defendant demurs 
on the ground that it does not state facts sufficient to con- 
stitute a cause of action, and so it must be determined, be- 
cause the complaint does not allege or set forth an agreement 
inter partes, as in Richards v. Edick (17 Barb., 260), into 
which, as therein, might be imported an agreement, not 
otherwise expressly declared, of the plaintiff to lease said 
premises from May i, 1909, for a period of two years, and, 
under the decisions of this State, lately confirmed (Wadick 
v. Mace, 191 N. Y., i), equity will not enforce perform- 
ance at the suit of a party not himself bound to perform. 
Demurrer sustained, with costs, but with leave to amend. 
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COHEN r. THOMAS. 

Supreme Court, New York County, Special Term, May, 

1909. 

Preferred Calendar — Section 793 Civil Code — Necessity of notice 

thereunder. 

When it is sought to place a cause upon the preferred calendar 
of the Supreme Court and no claim is made that it is en- 
titled to such preference under any of the general rules of 
practice, such attempt must fail when plaintiff fails to igive the no- 
tice required by Section 793 of the Code of Civil Procedure. 

Motion to place cause upon the preferred calendar. Mo- 
tion denied. 

Robert B. Honeyman, for the motion. 

Carter, Ledyord & Milburn, opposed. 

GiEGERrcH, J. — Plaintiff moves for an order placing this 
cause upon the preferred Calendar of the Special Term. 
The motion was made upon two days' notice given subse- 
quent to the service of the notice of trial. No notice that 
an application would be made for leave to move the cause 
for trial as a preferred cause w^as served with the notice of 
trial. Preference is asked under the provisions of sub- 
division 10 of section 791 of the Code of Civil Procedure, 
and facts are stated in the plaintiff's affidavit submitted 
upon the motion tending to show that the plaintiff will be 
seriously injured by delay in the disposition of the cause. 
There is no claim that the action is entitled to a preference 
under any provision of the general rules of practice. 
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Whether the facts are such as to justify the exercise of 
the court's discretion in favor of the plaintiff need not 
be considered, because the application must fail by reason 
of .the plaintiff's omission to give the notice required by 
section 793 of the Code to be served with the notice of trial 
(Haskin v. Murray, 29 App. Div., 370; Williamson v. 
Standard Structural Co., 48 App. Div., 186; Marks v. Mur- 
phy, 27 App. Div., 160 ; Myerson v. Levy, 117 App. Div., 
475; BazuTO v. Johnson, 71 App. Div., 255; Am. Exch. 
Bank v. Yule Machine Co., 58 App. Div., 320; Gegan v. 
Union Trust Co., 120 App. Div., 382). This is not the case 
of an application made under special rules of practice by 
which the court in this district has provided for the pref- 
erence of numerous causes not provided for in the Code. 
As to such applications the special rules themselves govern, 
and such were the cases of Coffin v. McLaughlin (24 Misc., 
107 and Germania Life Ins. Co. v. Powell, 29 Misc., 424), 
In the present case the application is authorized by the 
Code, and, as said by Mr. Justice Ingraham in Haskin 
v. Murray (supra), upon facts being shown which would 
entitle the plaintiff to the exercise of the court's discretion 
in his favor the case would then become one specified in 
subdivision 10 of section 791 of the Code. It follows that 
the practice must conform to the provisions of section 
793, which the court has not attempted to alter by any of 
the rules of practice. The motion must be denied, with $10 
costs to abide the event. 
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IN RE APPLICATION OF LILLIAN V. ROURKE. 

(IN RE MONTGOMERY ST.) 

Supreme Court, Kings County, Special Term, May 1909. 

Sale of Land — Chapter 427 Laws of 1855 — Service of Notice by 
Grantee — ^Necessity thereof — Occupant of Land. 

• 
Under the authority of Section 68 of the Act of 1855, when it is 
sought to effect a sale of real estate for the non-payment of 
the taxes thereon, notice of the sale must be given to the 
person in actual possession of the property, although he be 
a mere squatter, and upon failure to do so, the said sale is 
void. 

Application by one Lillian V. Rourke for the possession 
of certain real estate. Application denied. 

Stephen M. Hoye, for claimant Rourke. 

Matthew J. IVheelehan, for claimant Malone. 

Carr. J. — So far as I can understand the briefs of coun- 
sel and the report of tlie referee, the controversy between 
the claimants Rourke and Malone, so far as they are in con- 
troversy, has been determined by the learned referee in 
favor of the claimant Rourke on the basis of a tax deed 
from the State Comptroller, dated November 2, 1888, and 
recorded July 17, 1890. This deed was given in pursuance 
of a sale for unpaid taxes in December, 1885, against cer- 
tain lands in the former Town of Flatbush, in the County 
of Kings, pursuant to the provisions of chapter 427 of the 
Laws of 1855. At the time of the sale, as well as at the 
time of the conveyance by the State Comptroller, the land 
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in dispute was occupied by one Sullivan, who appears to 
have been but a mere squatter. 

Section 68 of the Act of 1855 provided that if at the time 
of the conveyance by the State Comptroller the land so 
sold should be "in the actual occupancy of any person/' a 
written notice should be served by the grantee or his suc- 
cessor in interest "on the person occupying such land, with- 
in two years from the expiration of said time to redeem, 
stating in substance the sale and conveyance, the person to 
whom made" and various other details, and requiring cer- 
tain defined payments to be made within six months, under 
penalty that the deed should become absolute, "and the 
occupant and all other persons interested in the land be 
forever barred from all right or title thereto, and no con- 
veyance made in pursuance of this section shall be recorded 
until the expiration of such notice and the evidence of the 
service of such notice shall be recorded with such con- 
veyance.*' 

Xo evidence of the service of such notice was recorded 
with the conveyance in question, and the actual record of 
the conveyance is an absolute nullity (People v. Ladew, 
189 N. Y., 355 ; People v. Wemple, 144 N. Y., 478). Under 
it the grantee acquired no absolute title and had none to con- 
vey. 

The fact that the occupant was not in possession under 
a claim of title was immaterial, and the defect arising from 
the failure to give such notice inured to the benefit of any 
person interested in the land (Lucas v. McEnerney, 19 Hun- 

14)- 
The grantee of the comptroller found the land occupied 

at the time of her conveyance, and appears to have done 

nothing further than to inform the occupant not to pay 

rent to any person, and to remain in occupation until told 

to get oflF. I think that such conduct on her part, through 

her husband, acting as her agent, did not make her an oc- 
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cupant of the propety or convert the actual occupant into 
her tenant at will, and in no way dispensed with her duty 
to i^ive notice requiring the occupant to redeem. Hence, 
under the decision of the Court of Appeals in the Ladew 
case (supra), the Statute of Limitations thereafter enacted 
in favor of the grantee whose conveyance had been recorded 
for two years (chap. 908 of the Laws of 1896, sec. 132) 
never began to run, as the record of the conveyance from 
the State Comptroller was an absolute nullity. 

There is no conflict between the Ladew case and Meigs 
V. Roberts (162 N. Y., 371), as in that earher case the land 
was wild land, with no occupant, and section 68 of the Laws 
<^^ 1855 did not apply. 

I am constrained, therefore, to reject the findings of the 
learned referee that the claimant Rourke has shown title 
to that part of land which is in dispute between her and 
M alone. The claim that Rourke acquired title by adverse 
possession, as to which the referee's report is silent, has 
no substantial basis. The citv took title to the land in 
1902. and if the original grantee acquired possession after 
tlic deed from the comptroller, in 1888, the 20-year period 
of limitation had not run. The report of the referee should 
lie so modified as to deduct from the amount found payable 
to the claimant Rourke the sum of $682.61, which is the 
proportionate amount applicable for the land in dispute 
between Rourke and Malone, and this sum should be made 
payable to Malone. The expenses of the referee should 
be divided between the respective claimants. Submit order 
accordingly, which should be settled on notice. 
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the city of new york v, alhambra 

thf:atre.. 

Supreme Court, Ne7v York County, Trial Term, May, 

1909. 

City Ordinance — Penal Code — Revocation of Section 277 thereof — 

Effect. 

A city ordinance which was adopted by the Board of Aldennen, 
and which is in effect a revocation of Section 277 of the Penal 
Code under the authority of Section 719 of the Penal Code, 
is null and void as otherwise a double penalty for the same 
offense would be permitted. 

Action by the City of Xew York to recover a penalty for 
the alleged violation of an ordinance. Complaint dismissed. 

Francis K, Pendleton (F. B. Pierce of counsel), for the 
plaintiff. 

House, Grossman & Vorhaus, for the defendant. 

Greenbaum. J. — This action is brought by the City of 
New York to recover the sum of $500 as a penalty for the 
defendant's alleged violation of a city ordinance adopted 
on or about the 17th day of December, 1907. The inva- 
lidity of the ordinance is asserted by the defendant. The 
ordinance in question ostensibly forbids certain perform- 
ances in the City of New York on Sunday and is a reitera- 
tion of the provisions of section 277 of the Penal Code so 
far as it enumerates the same prohibited performances and 
acts. Section 277 of the Penal Code declares an offender 
against its provisions guilty of a misdemeanor and provides, 
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among other matters: In addition to the punishment 
therefor provided by statute, every person violatin,^ this 
section is subject to a penalty of five hundred dollars, 
which penalty the Society for the Reformation of Juvenile 
Delinquents in the City of New York, for use of the so- 
ciety * * * are authorized, in the name of the 
People of this State, to recover.*' The ordinance above 
mentioned likewise undertakes to subject the offender 
against its provisions to a penalty of $500 but provides that 
'*the corporation counsel of said city is hereby authorized, 
in the name of the City of New York, to prosecute, sue 
for and recover" said penalty. What useful purpose was 
served by an attempted re-enactment of the provisions of 
the Penal Code forbidding certain performances and acts 
on Sunday and in providing a penalty of $500, to be prose- 
cuted and recovered by the City of New York, when the 
Penal Code provides for a similar penalty, to be prosecuted 
by the People of the State of New York, for the use of 
the "Society for the Reformation of Juvenile Delinquents," 
it is difficult to understand. The defendant contends that 
the penalty fixed in the ordinance is inconsistent with the 
provisions of section 277 of the Penal Code upon the same 
subject, and there seems to be cogent reason for this con- 
tention. The ordinance under review was passed after 
the decision in People ex rel. Hammerstein v. OGorman 
(124 A. D., 222). Section 3 of section 1620 of the New 
York Charter empowered the board of aldermen to pass 
ordinances regulating the matters provided for in what 
was designated as the ''Second Schedule,*' annexed to the 
charter provisions, and provided that "upon the passing of 
any such ordinances regulating the matters provided for 
in any one of the said sections, respectively, said section 
shall cease to have any force or effect, and the same is and 
shall be repealed.*' The Appellate Division (First Depart- 
ment) decided, during the recent March term, in the Matter 
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of Morris (not yet reported), that the effect of the passage 
of the ordinance in question was to repeal the sections of 
the charter which related to the revocation of theatrical 
licenses and the penalties following a violation of the law 
forbidding the enumerated entertainments on Sunday. Sec- 
tion 44 of the charter provides that the board of aldennen 
may exercise all the powers vested in the City of New 
York: "By proper ordinances, rules, regulations and by- 
laws not inconsistent with the provisions of this act, or 
with the Constitution or laws of the United States, or of 
this State, and, subject to all such limitations, may from 
time to time ordain and pass all such ordinances, rules, 
regulations and by-laws, * * * as may seem meet 
for the good rule and government of the city * * * 
and may provide for the enforcement of the same by such 
fines, penalties, forfeitures and imprisonment as may by 
ordinance or by law be prescribed." Section 719 of the 
Penal Code provides: "An offense specified in this Code 
* * * must be punished according to the provisions 
of this Code and not otherwise." Section 728 of the Penal 
Code provides: "No provision of this Code or any part 
thereof shall be deemed repealed, altered or amended by 
the passage of any subsequent statute inconsistent there- 
with, unless such statute shall explicitly refer thereto 
and directly repeal, alter or amend this Code accordingly.*' 
It seems clear that for the identical violation provided for 
by section 277 of the Penal Code the ordinance prescribed 
a penalty of the same amount as that fixed by the Penal 
Code, but provides a different method of prosecution and 
a different application of the proceeds derived from the 
collection of any judgment that may be recovered thereon 
from that provided for in the Penal Code. It therefore 
violates section 719 of the Penal Code, which declares that 
"an offense specified in this code * * * must be 
punished according to the provisions of this Cade and not 
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otherwise." To hold otherwise would be to permit double 
penalties for the same infraction of law. The ordinance 
also clearly seems to violate section 44 of the charter, 
which forbids the adoption of ordinances "inconsistent with 
the provisions * * * of the laws * * * of 
the State." It further violates section 728 of the Penal 
Code above quoted, inasmuch as the ordinance cannot be 
deemed to repeal the provisions of the Penal Code. This 
seems to be settled beyond question (People v. Jaehne, 103 
N. Y., 182; People v. Jensen, 90 A. D., 355, aff'd 181 N. Y., 
571 ; People ex rel. Hammerstein, 124 A. D., 222; Matter of 
William Morris, App. Div., First Dept., March, 1909, 
supra). The ordinance is, to my mind, a futile and abort- 
ive effort and of no validity. The contention of the learned 
counsel for the plaintiff that this action is really intended 
to effect a revocation of the defendant's license in the 
manner indicated by the Appellate Division in the Morris 
case (supra) may not properly be considered. The judg- 
ment sought to be recovered here is for a definite sum 
of money as a penalty. The consequences that would flow 
from such a judgment may not properly influence the 
court. It is evident that the learned Appellate Division 
assumed that the adoption of the ordinance was a legal 
exercise of power by the board of aldermen, and that its 
attention was not directed to the point here raised that the 
ordinance was invalid. The complaint must be dismissed. 



CITY OF NEW YORK v, PAOLI ET AL. 
Supreme Court, New York County, Trial Term, May, 1909. 

Contract— Mutuality thereof. 

In a contract with the City of New York, by which defendant 
was given the right to sort and take for his own use the refase 
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at certain specified dumps of the street cleaning department, 
in consideration of a weekly payment, it being further stipu- 
lated that the city could at any time change the location of 
and increase the number of dumps, held that said contract 
was not void for want of mutuality, for there was the im- 
plied obligation on the cit/s part to provide for defendant's 
use the refuse at the places mentioned in the contract. 

Action to recover upon a contract. Judgment for plain- 
tiff. 

Francis K, Pendleton, Corp. Counsel (Frank B. Pierce, 
of counsel), for plaintiff. 

Tomlinson, Tompkins & Tomlinson (John C. Tomlinson, 
of counsel), for defendants. 

Dayton, J. — Cause sent from Trial Term, Part XIV, to 
Trial Term, Part W Jury waived. Facts undisputed. 
February 4, 1908, the defendant Paoli entered into a con- 
tract with the city of New York, based upon advertisement 
and proposal, for the privilege of sorting, picking over, and 
appropriating to his own use certain of the refuse at cer- 
tain specified dumps and incinerators of the department of 
street cleaning, borough of Manhattan, of the city of New 
York. By that contract, in consideration of its agreements, 
the dedendant Paoli undertook to pay as compensation to 
the city, through its said department, $1,802.35 weekly, in 
advance, for the period of one year. Upon the failure of 
any one of said payments the contract, at the option of 
said department, should be deemed abandoned, whereupon 
Paoli bound himself to pay to the city the loss occasioned 
by such abandonment. Defendant surety company be- 
came indemnitor in the sum of $5,000. Paoli undertook to 
provide certain necessary labor and give his personal at- 
tention to the performance of the work. He further agreed 
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to furnish labor and materials and to do the work re- 
quired by said commissioner, to load and trim scows and 
vessels used by said department at the specified dumps, and 
the commissioner reserved the right at any time to change 
any water front dump or incinerator to any other location 
in Manhattan, and to increase the number of water front 
dumps by not more than two. The entry upon perform- 
ance by Paoli, his payment of $14,418.80, his abandonment, 
the reletting of the contract at a loss of upwards of $60,000, 
are conceded. Plaintiff sues to recover, $5,000, the amount 
of the bond given by both defendants on the letting of 
the contract. 

Defendants moved at the close of the trial to dismiss the 
complaint on the grounds (i) that the contract is void for 
want of mutuality; (2) there is no consideration for the 
contract; (3) the city was without power to enter into 
the contract. It would seem that this contract is the grant 
of a privilege, not a revocable license or permit, for which 
Paoli agreed to pay. The complaint is specifically and 
only upon the contract. There is no express agreement 
on the part of the city that any material shall be delivered 
at the places specified in the contract, nor that the places 
specified shall continue for the purposes specified during 
the term of the contract. The city reserved the right to 
change at any time the locations and to increase the number 
of dumps. The question presents itself, Paoli being bound 
to make the weekly payments, does the city make itself 
liable for anything? If not, mutuality is lacking. The 
contract is unilateral and not enforceable, unless there is 
an implied agreement on the part of the city to furnish 
the material during the year for the work Paoli undertook 
to do for the consideration to be paid by him. Laclede Con- 
struction Co. V. Tudor Iron Works (169 Mo. 137, 69 S. W. 
384) contains the following clear definition: 

"Mutuality of contract means that an obligation must 
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rest upon each party to do or permit to be done something 
in consideration of the act or promise of the other; that is, 
neither party is bound unless both are bound. * * * 
It is true that it is not said in so many words that plaintiff 
agrees that it will provide all its freight to Promberger to 
handle; but is not that promise a necessary implication? 
* * * Contracts must be reasonably construed. Con- 
ditions or agreements cannot be imported into them, but 
conditions and agreements necessarily implied are already 
there." 

Mr. Justice Clifford, in Hudson Canal Co, v. Penn. Coal 
Co., 75 U. S. 288, 19 L. Ed. 349, says : 

*' Undoubtedly necessary implication is as much a part of 
an instrument as if that which is so implied was plainly 
expressed; but omissions or defects in written instruments 
cannot be supplied by virtue of that rule unless the impli- 
cation results from the language employed in the instrument 
or is indispensable to carry the intention of the parties 
into effect, as where the act to be done by one of the con- 
tracting parties can only be done upon something of a cor- 
responding character being done by the opposite party. 
The law in such a case, if the contract is so framed that it 
binds the party contracting to do the act, will imply a cor- 
relative obligation on the part of the other party to do what 
is necessary on his part to enable the party so contracting 
to accomplish his undertaking and complete his contract." 

Had the city in the case at bar neglected or refused to 
furnish material at the specified dumps or to allow Paoli 
to work thereat so long as he made his payments, or had it 
granted this privilege to another during the contracted 
period, would Paoli have been remediless? Could the city 
in any of those circumstances have successfully contended 
that the contract was unilateral and therefore no obligation 
rested upon it? It seems to me that every fair and reason- 
able presumption and inference implies that the city did 
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assume and intend the obligation to provide for one year 
the refuse for plaintiff's use at the places mentioned in the 
contract. The court may take judicial cognizance of the 
common knowledge that within any reasonable probability 
the street cleaning department in Manhattan could not 
have suspended cleaning the streets and disposing of gath- 
ered refuse during the period mentioned in this contract. 
It must follow that, if the city had failed to furnish such 
materials at the designated places during the contract pe- 
riod, Paoli, by performing the contract on his part, could 
have held the city for its breach, and that the contract, 
therefore, is not void for want of consideration. 

As to the power of the city ta make a proper contract for 
the trimming of scows, in my opinion such work is in the 
nature of "final disposition" of street sweepings, ashes, or 
garbage. Whether the city should not itself trim the scows 
^nd receive the profit which is so apparently to be derived 
therefrom by those who obtain these contracts, is a ques- 
tion of municipal administration and not of law. 

Motion to dismiss complaint denied. Exception to de- 
fendants. Judgment for plaintiff. Findings to be sub- 
mitted on two days' notice. Thirty days' stay after entry 
of judgment, and sixty days to make case on appeal. 



DANAHY V. FAGAN. 

Supreme Court, New York County, Special Term, June, 

1909. 

Real Estate — Contract for sale — ^Infants — Special guaxdian — Civil 
Code Sections 2345, 2347 — Construction thereof. 

A contract for the sale of real property made by the special 
guardian of certain infants under an order of the Supreme Court, 
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will not entitle the said guardian to make a transfer of the prop- 
erty in question when an action has been begun to compel the spe- 
cific performance of the said contract, under the authority 
of Sections 2345 and 2347 of the Code of Civil Procedure. 

An action brought for the specific performance of a con- 
tract for the sale of real property. Complaint dismissed. 

Hitchings & Palliser, L, W, Thompson of counsel, for 
the plaintiff. 

Joseph T. Ryan, for the defendant. 

GiEGERicH, J. — ^The action is to compel the defendants, 
who are infants, to convey to the plaintiff their one un- 
divided half interest in certain real property, situate in the 
former Town and County of Westchester and now in the 
Borough of the Bronx and County of New York, accord- 
ing to the terms of a contract made by Mary Fagan, their 
mother, and also their special guardian, with the plaintiff, 
pursuant to an order of the court, as hereinafter stated. 
The plaintiff was the owner of an undivided half interest 
in the premises in suit, and tjarry Fagan, the father of 
said defendants, was the owner of the other half interest 
when he died, on or about July 22, 1901, seized thereof and 
intestate as to the same. He left him surviving Mary Fa- 
gan, his widow, and the four infant defendants, his children. 
Upon the petition of Mary Fagan she was appointed special 
guardian, and a referee was appointed to examine into the 
advisability of the sale of the property in suit, and to 
report thereon. The referee, by his report, dated October 
14, 1905, found that "the sum of one thousand ($1,000) 
dollars is the fair and reasonable value of the interest of 
the infants and their mother in the realty described in this 
matter. * * * and that the share of interest of the 
said infants in the premises described in the petition herein 
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should be sold." On October 19, 1905, this report was 
confirmed, and the special guardian was authorized and 
empowered to contract for the sale and conveyance of such 
interest, subject to the approbation of the court. On Oc- 
tober 25 she reported that she had entered into an agree- 
ment, dated October 23, subject to the approval of the 
court, for the sale of such interest in the premises in suit, 
which report was confirmed on October 27. and the special 
guardian was "authorized and directed to execute a deed 
for the conveyance of said infants* said realty to Cornelius 
Danahy in accordance with the terms of said agreement." 
The summons in the present action is dated December 12, 
1906, and the complaint was verified on December 21, but 
the defendants were not served with a copy of the summons 
and complaint until March 8, 1907. The case was not no- 
ticed for trial in Westchester County, where the action was 
commenced, until December 11, 1907, the defendants serv- 
ing cross notice on December 17. On January 15, 1908, 
by stipulation the place of trial was changed from West- 
chester to New York County. After such removal, the 
plaintiff noticed the case for trial on May 18, 1908, the 
defendants serving cross notice on the same day. The de- 
fendants claim that the alleged defect in the record title 
which caused the plaintiff to refuse to accept the same has 
not been cured by the addition of an)rthing to the record 
of the title by any court proceeding, but by ex parte affi- 
davits which were not produced. They further urge that 
specific performance should be refused because of the al- 
leged laches of the plaintiff and the increased value of the 
property. All these contentions are seriously disputed by 
the plaintiff, who insists, in answer to the challenge of the 
defendants to the jurisdiction of the court in the premises, 
that the action has been properly brought under section 
2345 of the Code of Civil Procedure. The defendants, cm 
the other hand, maintain that subdivision 2 of said section. 
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upon which the plaintiff relies, does not apply to the case 
at bar, but is limited to those cases where a contract has 
been entered into by an ancestor who had died before the 
delivery of the deed, and that the infant heirs are unable 
to convey by reason of their infancy. It will be best to first 
pass upon the objection last urged by the defendants, for 
if it is well taken, then obviously the other points so raised 
by them to defeat specific performance need not be consid- 
ered. Section 2345 of the Code provides: "In either of 
the following cases an action may be maintained against 
an infant, or a person incompetent to manage his affairs by 
reason of lunacy, idiocy or habitual drunkenness, to procure 
a judgment directing a conveyance of real property, or of an 
interest in real prperty: i. Where the infant or incom- 
petent person is seized or possessed of the real property, or 
interest in real property, by way of mortgage, or only in 
trust for another. 2. Where a valid contract for the sale 
or conveyance of the real property, or interest in real prop- 
erty, has been made; but a conveyance thereof cannot be 
made, by reason of the infancy or incompetency of the 
person in whom the title is vested." The plaintiff cites 
Wurster v. Armfield (175 N. Y., 256) in support of his 
contention that the present case comes within the provis- 
ions just quoted. In that case the defendant agreed to 
give a renewal of a certain lease, and when an action was 
brought to compel him to execute the same he resisted on 
the ground that he was incompetent when such agreement 
was made. Since the agreement for a renewal of the lease 
w^as made by the alleged incompetent, the action was prop- 
erly brought against him. Such form of action was ex- 
pressly authorized by part 2, chapter 5, title 2, section 22 
of the Revised Statutes (2 R. S., 55), which provided that 
specific performance of any bargain, contract or agreement, 
which may have been made by any lunatic while he was 
capable to contract might be decreed by the Court of Chan- 
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eery, and that it could direct the committee of such person, 
to do and execute all necessary conveyances and acts for 
that purpose. These provisions have been substantially 
incorporated into sections 2345 and 2347 of the Code of 
Civil Procedure. The present case, however, is essentially 
different in its facts from the case so cited. Here the con- 
tract was not made by the ancestor of the infants, but by 
their special guardian, pursuant to the order of the court. 
It is obvious that this case does not come within the 
first subdivision of section 2345, and the question is pre- 
sented whether it is within the second subdivision. As al- 
ready seen, the latter does not in express terms state by 
whom the contract must have been made in order to 
entitle the purchaser to maintain the action. All it pro- 
vides is that where a valid contract for the sale of convey- 
ance of real property has been made an action for specific 
performance may be maintained, and it may be argued 
from such omission to specify whether made by an ancestor, 
a special guardian or a committee, that the Legislature in- 
tended to make the second subdivision apply to all cases 
where a contract was made irrespective of the person by 
whom it was made. The words which follow the clause 
"where a valid contract for the sale or conveyance of real 
property, or interest in real property, has been made," how- 
ever, preclude the idea that such subdivision applies to a 
case like the present, where, as above shown, the special 
guardian was directed to convey, pursuant to a contract, 
the terms of which were approved by the court. Here the. 
infancy of the defendants cannot be said to have been the 
cause which prevented a conveyance of the property, since 
said conveyance has already been directed to be made by 
the special guardian pursuant to the order of the court. 
The special guardian is an officer of the court, and since 
the deed of the property has not as yet been delivered and 
the balance of the purchase money remains unpaid, the 
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court still has control of the special proceeding (Matter of 
Price, 67 N. Y., 231, 234). The death of the special guar- 
dian did not invalidate the contract, and her successor, 
when appointed, can carry out its terms (Lynch v. Kirby, 
36 Michigan Rep., 237, 241). These views as to the mean- 
ing of the second subdivision are in accord with those of 
the codifiers as declared by Mr. Throop in his annotations 
to section 2345, and the preliminary note to chapter 17, 
title 7, of the Code of which that section is a part (Throop's 
Annotated Code, 1891, pp. 408, 410). In his notes to that 
section he says that it was "substituted for portions of the 
following statutes, which gave a remedy against the infant, 
lunatic, &c. : 2 R. S., 55, part 2, ch. 5, tit. 2, sees. 20, 22 
(3 R. S., 5th ed., 137; 2 Edm., 56), and L. 1874, ch. 446, 
tit. 2, sees. 9, 23-26, as amended by L. 1875, ch. 574, sees. 
7 and 8, relating to a lunatic, &c. ; and 2 R. S., 194, part 3, 
ch. I, tit. 2, sees. 167, 169 (3 R. S., 5th ed., 275: 2 Edm., 
202), relating to an infant. As the two sections last cited 
contemplated that the relief should be obtained by action, 
it was thought preferable to abolish the more stimmary 
remedy contemplated by the other sections cited. In other 
respects all these provisions have been consolidated and ab- 
breviated in language, without substantial change of mean- 
ing" (Throop's Annotated Code, supra, p. 410.) Since no 
change was intended by the codifiers, and none was clearly 

i made by the language employed, resort should be had to the 

earlier statutes, from which the provision under consid- 
eration was taken. Section 167 of part 3, chapter i, title 

L 2, of the Revised Statutes, prescribed that : "The Court of 

Chancery shall have power to decree, and compel a specific 
performance, by any infant heir or other person, of any bar- 
gain, contract or ajrrcement, made by any party who may 
die before the performance thereof, on petition of the ex- 
ecutors or administrators of the estate of the deceased, 
or of any person interested in such bargain, contract or 
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agreement, and on hearing all parties concerned, and being^ 
satisfied that the specific performance of such bargain, con- 
tract or agreement ought to be decreed or compelled." The 
last sentence of the foregoing provision has been incorpo- 
rated into the first sentence of section 2347 of the Code, 
which provides that: "A judgment, directing such a con- 
veyance, shall not be rendered, unless the court, after hear- 
ing the parties, is satisfied that the conveyance ought to 
be made." It will thus be seen from the foregoing pro- 
visions that performance of a contract could only be com- 
pelled where it was made by the ancestor, and he died be- 
fore it could be performed, and the court, upon hearing 
the parties, was satisfied that specific performance should 
be decreed. The true meaning of the provisions which 
were so incorporated in abbreviated form into the second 
subdivisions of section 2345 of the Code, is that the only 
contract which can be enforced is one made by the an- 
cestor of an infant, and not, as in this case, one made by a 
special guardian who had been directed by the court to 
convey in accordance with the terms thereof. There is 
neither any allegation nor proof that the contract in suit 
or the order approving it and directing a conveyance pur- 
suant to its terms was obtained by fraudulent practices, or 
through inadventence or mistake. On the contrary, both 
parties rely upon the orders and proceedings had in the 
special proceeding in order to sustain the positions they 
have respectively contended for. I therefore fail to per- 
ceive upon what theory the equitable powers of the court 
can be invoked to set aside such contract and order direct- 
ing a conveyance of the interest of the defendant in the 
property in controversy. If the case had fallen within the 
provisions of the second subdivision of section 2345 of the 
Code,'v the court, under section 2347 thereof, might have 
refused specific performance unless it was satisfied that the 
conveyance ought to be made, but, as already stated, the 
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case does not come within such provisions. Besides, per- 
formance by the special guardian has already been directed 
by the court, and so long as the order directing it remains 
in force, the matter must be regarded as res adjudicata, A 
dismissal of the complaint will have the effect of extricating 
the parties from the dilemma in which they have been 
placed by the bringing of this action. They will then be 
free to apply for relief in the special proceeding in which 
the order directing a conveyance was made. There the 
rights of the parties can be fully protected, and if it be 
determined, in case a motion is made to set aside such 
order, that it should stand, the contract can be carried 
out when a new special guardian is appointed This was 
expressly held in Lynch v. Kirby (supra), and, although 
it is an adjudication outside this State, the following reason- 
ing (found on page 241), is particularly applicable, by 
analogy at least, to a situation like the one presented by 
the death of the special guardian in the case at bar, viz: 
"The guardian who received the license at length made the 
sale and reported it to the court, and the court confirmed 
the sale and ordered conveyance. The death of the guar- 
dian before conveyance could not and did not invalidate the 
sale. That was complete. The purchasers were entitled 
to conveyance, and no reason is perceived why the successor 
in the deceased guardian's place might not be directed 
to complete the transaction by deeding and receiving the 
price. There is no express provision that conveyance must 
be made by the same person who, as guardian, effects the 
sale and nothing is discovered which implies any necessity 
for such a rule. On the contrary, it cannot be doubted 
but that such a regulation would often lead to great em- 
barassment and useless expense. Every sale not carried 
out by deed would necessarily fall to the ground in case 
of death, resignation or removal of the guardian. The 
act of conveyance is rather official than personal, and 
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more of a function of the place than a matter appropriated 
to any individual, and I think the Probate Court was war- 
ranted in authorizing and directing the new guardian to 
make the conveyance which was due in law and which the 
former guardian was at his death lawfully required to exe- 
cute. The new guardian succeeded to such of the duties of 
the place as remained unperformed. The sale was already 
consummated, closed and established. It was a matter 
finished. What remained to be done was to give the deeds 
and receive and account for the money." My conclusion is 
that the complaint should be dismissed, with costs. 



VANDERPOEL v, BURKE. 

Supreme Court, New York County, Special Term, June, 

1909. 

WiU — Remainder— Personal Property Law, Section 2— Constmction 

thereof. 

When the testator by his will gives all his property to his wife 
for her use so long as she lives, and after her death to his 
children who were living at the time the wife came into the 
possession of the said property, but who subsequently died 
before the wife, it was held that the legal representatives of 
the said children had leg^l title to the share each child would 
have had if living, because they had an interest in said property 
as vested remaindermen, which was not divested by their 
death before the wife. 

Action brought for construction of a will. Judgment for 
plaintiff. 

John F. Bowers, for plaintiff. 

Turner, Rolston & Horan, for defendant. 
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Truax, J. — Richard H. Benson died September 29, 1889, 
leaving a will which was admitted to probate October 24, 
1889. His wife, Sarah H. Benson, and his two daughters, 
Harriet G. Benson and Maria C. Benson, aind his son, Rob- 
ert Benson, survived him, and were his only heirs at law 
and next of kin. The wife and the two daughters were 
mentioned by name in the will, which, among other things, 
provided as follows : "First. After all my lawful debts are 
paid and discharged I give and bequeath all my worldly 
estate and all property, real, personal and mixed, of which 
I shall be entitled, in the following manner, to wit : I give, 
devise and bequeath unto my beloved wife, Sarah V. Ben- 
son, all my lands and appurtenances, personal property, and 
all others, which I may be entitled to, including money on 
hand, also due me from any source or to my credit in banks, 
as long as she lives. After her death it is to be divided 
equally between my children." The testator also gave some 
specific articles to his respective daughters by name, and 
appointed his wife executrix, making no residuary gift 
other than above stated. The widow qualified as executrix 
and survived until October 3, 1907, never having accounted 
as executrix. Meanwhile both daughters had married and 
died, Maria C. having married the defendant Charles Rus- 
sell Burke and having died March 31, 1900, leaving a will 
whereby all of her property was divided equally between 
her husband and her mother, and the latter was appointed 
executrix. The sole question before the court is as to 
whether the clause above quoted created vested remainders 
in the testator's children which did not divest as to the 
daughters by reason of their respective deaths before the 
life tenant (the widow). If the remainders were vested the 
defendant Burke, as legatee of one-half of his wife's es- 
tate, is entitled to one-sixth of the property involved in 
this action, his wife having been one of the three children 
of the testator among whom the latter's estate was to be 
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divided equally by the terms of the will. There is no doubt 
about the meaning of the will. No trust of any kind is 
created, no gift over beyond the testator's children is made, 
no expression of any kind is used to indicate an intention on 
the part of the testator to postpone the vesting of the shares 
of his respective children until the death of their mother, 
no words or contingency are used nor any words indicating 
an intention on the part of the testator to constitute a class 
of his children determinable only at the death of the life 
tenant, with the right of survivorship as to the entire es- 
tate in such of his children as should be living at that time. 
On the contrary, the testator gives and bequeaths all his 
property "in the following manner, to wit." Then follows 
the provision for the legal life estate of his wife, and there- 
after for the absolute gift of the remainders equally among 
his children. There is thus in terms a present gift of the 
entire estate divided into the life interest to the wife and 
an absolute vested remainder in the children. All three of 
the children were then living, and two of them, among them 
the wife of the defendant Burke, were mentioned by name 
in the will. Section 30 of the Real Property Law (which, 
of course, is also applicable to personal property as per 
section 2 of the Personal Property Law) provides as fol- 
lows: "A future estate is either vested or contingent. It 
is vested when there is a person in being who would have 
an immediate right to the possession of the property on 
the determination of all the intermediate or precedent es- 
tates. It is contingent while a person to whom or the event 
on which it is limited to take effect remains uncertain." 
Applying the above section to the case at bar it is obvious 
that there is no contingency here. From the moment of 
the testator's death his three children in being have always 
had the immediate right to the possession of the property 
on the determination of the precedent estate for life in their 
mother. The case of Weinstein v. Weber (178 N. Y., 94) 
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controls the case at bar. There the testator gave property 
to his wife, Walli Goetz, for life, "and after her death to 
be divided in such a manner that two-thirds thereof shall 
go to her children and one-third thereof to my children." 
The court held that the remainders were vested, and, indeed, 
said: "We do not see how different conclusions can be 
reached." "It is clear," said the court, "that the children 
of Walli Goetz, at the moment of the testator's death, be- 
came vested with estates in remainder. Although he used 
the words "to be divided" in disposing of Mrs. Goetz's 
life estate after her death, no special significance is to be 
given to them. Nothing in the will shows any intention on 
his part to prevent an immediate vesting. On the contrary, 
it is manifest that they were intended as words of gift 
merely, just as when giving to his children upon his death, 
in the second clause, he uses the same words" (see also 
Smith et al. v. Van Ostrand, 64 N. Y., 278). The courts 
favor the vesting of estates, and this will should be con- 
strued as vesting these remainders unless such construction 
is wholly inconsistent with the obvious intention of the 
testator (Byrnes v. Stilwell, 103 N. Y., 453; Nelson v. 
Russell, 135 N. Y., 137; matter of Seebeck, 140 N. Y., 241 ; 
Stokes V. Weston, 142 N. Y., 433; Miller v. Gilbert, 144 
N. Y., 68). The use of the words "after her death," in 
connection with the remainders must be regarded as defining 
the time of enjovment simply and not of the vesting of 
title (Nelson v. Russell, supra). The same words were 
used in the Weinstein case, above cited, and the court, 
nevertheless, held the gifts to be vested so clearly that they 
did "not see how different conclusions could be reached." 
Qark v. Cammann (160 N. Y., 315) is not a case in point. 
It relates to trust estates and to the effect of gifts over 
after the gifts to the children, and to the effect of the use 
of the words of future distribution in the absence of words 
of present gift. In all these elements the case at bar differs 
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from Clark v. Cammann. Nor did the provision of the will 
above quoted make a gift to a class, which class could be 
determined only upon the death of the life tenant In the 
Matter of Brown (154 N. Y., 313) the court denied a pre- 
cisely similar contention, laying stress upon the fact that 
the remaindermen were all in being at the time of the death 
of the testator, and had an immediate right of possession 
upon the termination of the life estate, and that no words 
of survivorship were used in the will (p. 322). "It is thus 
apparent," said the court, "that it was in the contemplation 
of the testator that the remainder should vest in his grand- 
children, subject to the life estate or estates created by him, 
and this, under the statute and Rules of Construction, would 
relate back to the time of his death and the vesting would 
be of that date." Judgment is ordered for the plaintiff for 
the relief demanded in the complaint. An interlocutory 
judgment should be entered appointing a referee to state 
the account. Settle judgment on notice. 



PEOPLE EX REL. BENJAMIN IMMERMAN, ET AL., 

RELATORS, v. JAMES J. DEVLIN, CLERK, 

ETC., RESPONDENT. 

Supreme Court, New York County, Special Term, May, 

1909. 

Partnership — Compromise of claim — Mandamus — Satisfaction of 

Judgment. 

A satisfaction of a judgment made by one member of a partner- 
ship is valid and binding on the other members thereof, dur- 
ing the existence of the partnership in the absence of an agree- 
ment to the contrary, of which the third party had notice. A 
clerk of the Municipal Court must file a satisfaction of judg- 
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ment and cannot attempt to determine the legal effect thereof 
and refuse to file same. 

Petition for a writ of mandamus directed to a clerk of 
the Municipal Court. Motion granted. 

Abraham S. Levy, for relator. 
Harold M. Phillips, for respondent. 

GiLDERSLEEVE, J. — This is a petition praying for the is- 
suance of a writ of mandamus directed to the defendant 
herein, requiring him as Clerk of the Second District Muni- 
cipal Court, Borough of Manhattan, to file with the records 
of said court a certain satisfaction of judgment, to mark 
upon the docket of judgments kept in his office a satisfac- 
tion thereof, and to issue to the relators herein a certificate 
of satisfaction of said judgment. The material facts are 
as follows : An action was brought in the Municipal Court 
under the title "Isaac Albert, H3mian Bernstein and Louis 
Albert, copartners, doing business as the Excelsior Cork 
Works, plaintiff, against Benjamin Immerman, Isaac Im- 
merman and Isaac Rathkowsky, defendents." After a trial 
had on November 23, 1908, the plaintiffs recovered a judg- 
ment against the defendants for the sum of $63.25. The 
defendants duly appealed from said judgment, and while 
the appeal was pending Hyman Bernstein, one of the per- 
sons named in the action as one of the plaintiffs, and one 
of the defendants, entered into negotiations which resulted 
in the payment by said defendant to said Bernstein of the 
sum of $40 in full for the amount of said judgment. Prior 
to such payment a satisfaction of said judgment was pre- 
pared, which contained all the requisite essentials of such an 
instrument. It was signed "Excelsior Cork Works, by 
Hyman Bernstein," a seal was attached thereto, and the said 
Bernstein, on the same day, viz, December 15. 1908, duly 
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acknowledged the said instrument before one Morris Horo- 
witz, a commissioner of deeds of this city. The acknowl- 
edgement recited, among other things, that said Bernstein 
was a copartner in the Excelsior G^rk Works, "one of the 
plaintiffs herein." This instrument was presented at the 
office of the defendant herein, and a deputy clerk therein 
pronounced it correct and announced to the relator that 
the same would be duly filed in said clerk's office, and the 
said relator thereupon paid the said Bernstein the sum of 
$40. Thereafter an execution was issued upon said judg- 
ment, and on May 7, 1909, a deputy to the sheriff of this 
county called at defendants' place of business and demanded 
the sum of $65.90 and his fees in payment of said judg- 
ment, and made a levy thereunder upon goods belonging to 
the defendants. An examination in the clerk's office dis- 
closed the following facts : That said satisfaction piece had 
been indorsed "filed 12, 16, '08," and thereunder had been 
written in pencil the words "do not file." The indorsement 
of satisfaction contained in the judgment docket in said 
clerk's office had been stricken out, and there was nothing 
thereon to show that said judgment had been in any way 
satisfied. Upon this state of facts being discovered the re- 
lator's attorney immediately demanded of the deputy clerk 
that he file said satisfaction of judgment as of the date of 
December 16, 1908, and that he restore in the appropriate 
docket of judgment the entry showing its satisfaction. 
This demand was refused. 

The foregoing statement of facts appears m the moving 
papers, and in addition thereto Hyman Bernstein makes 
oath that "he was and still is a copartner in the business 
carried on by him and his coplaintiffs under the name and 
style of the Excelsior Cork Works ; that such copartnership 
has never been dissolved and is still in existence." He also 
testifies that he excuted the satisfaction piece aforesaid in 
good faith, believing it was for the best interests of all con- 
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cemed to settle said litigation, and that he received said 
sum of $40, and is ready to account to his copartners in the 
matter. The clerk of the Municipal Court files no affidavit 
whatever herein. The attorney for the plaintiffs in the ac- 
tion in the Municipal Court files an affidavit, but does not 
contradict any material fact set forth in the moving papers. 
He admits in said affidavit that Hyman Bernstein was one 
of the plaintiffs in said action. One of the coplaintiffs in 
said action files an affidavit in which he swears "that he 
brands as false and untrue the statement contained in 
Bernstein's affidavit that the partnership between depon- 
ent, his son Louis Albert and said Hyman Bernstein is still 
in existence, and was in existence at the time of the execu- 
tion of the alleged satisfaction of judgment; but, on the 
contrary, deponent alleges that the partnership was and 
has been for a long while dissolved, and was dissolved by 
the mutual consent of the parties hereto to said partner- 
ship." It wnll be observed that while this affidavit declares 
that Bernstein's statement as to the continuance of the 
partnership is false, he does not state definitely when the 
partnership was dissolved, nor does he state whether it was 
dis.solved before or after the execution of the satisfaction 
piece, the phrase "a long while dissolved" being merely a 
comparative statement and showing nothing in contradiction 
of Bernstein's positive allegation aforesaid. From the fore- 
going it will be seen that there is no contradiction of the 
material facts in this case. Every partner has implied 
authority to receive payment of firm debts in the absence of 
an agreement to the contrary, and when such agreement 
exists it does not effect the firm debtor unless he has notice 
of it (30 Cyc, 498, and cases cited). The implied authority 
of each partner to settle and compromise claims of or 
against the firm and to execute releases results from his 
general agency of the firm, and all such transactions are 
binding upon the firm unless for some reason the particular 
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transaction is fraudulent (id.). One of two partners who 
are plaintiffs in an action upon a partnership claim has a 
right to settle the action, and when he settles it for a good 
and valuable consideration his act is binding upon the firm, 
and his copartner, if he has been injured, must look to him 
for redress (Minto v. Bauer, 17 Civ. Pro. Rep., 314). A 
satisfaction of a judgment by one partner is the satisfac- 
tion of the debt and a complete discharge of the deb- 
tor from all partnership cliams (Chapin v. Clemit- 
son, I Barb., 311). The execution of an acknowledgment 
of a satisfaction of a judgment and acknowledging sucfe 
execution as required by statute is an act of equal delibera- 
tion and solemnitv as the execution of an instrument under 
seal. It is equally effective as an evidence of payment of 
the judgment, as an intsrument executed under seal, and 
will discharge the judgment, although the consideration 
therefor is less than the amount of the judgment (Beers v. 
Hendrickson, 45 N. Y., 665). 

If we assume that in the case at bar the partnership had 
been dissolved prior to the execution of the satisfaction 
piece by Bernstein it would not alter the legal situation dis- 
closed herein. In the absence of an agreement that a par- 
ticular partner shall liquidate the firm s affairs, each partner, 
even after dissolution, has power to receive payment of 
debts and give receipts and releases therefor (30 Cyc, 663), 
and this is so even where a power of attorney is given 
generally to one of the partners authorizing him to close up 
the partnership business (Napier v. McLeod, 9 Wend., 
120). The instrument presented to the deputy clerk of the 
Municipal Court was fair on its face, proper in form, and, 
as before stated, it was signed and executed by one of the 
persons named in the preceding proceedings in the action 
as one of the coplaintiffs and copartners. It appears to 
have been properly filed by the deputy clerk. T)ie clerk, at- 
tempting to assume judicial functions, and to declare that 



VOLUME II. 311 



People ex rel. Immcrman v. Etevlin. 



the instrument was improper or irrep^lar, indorsed thereon 
the words "do not file." These words are of no conse- 
quence; they do not affect the validity of the filing in any 
way. Had they been erased another situation would have 
been presented. As it stands now the instrument is on file, 
and properly so. The clerk also, it appears, erased from the 
judgment docket words that had properly been written there 
to indicate that the judgment had been satisfied. This he 
had no authority to do. It has been held so frequently that 
a clerk of a Municipal Court has no judicial powers and 
acts merely ministerially that a citation of authorities there- 
on is superfluous and needless. The clerk in the case at 
bar clearly exceeded his power in making the erasure re- 
ferred to. The duties of a clerk of the Municipal Court are 
clearly deffined in the act, and one duty devolving upon him 
is "to file papers delivered to him for that purpose in an 
action" (sec. 282, subdiv. 4). The clerks of that court 
have no power to determine the legal eflFect of a proper 
paper offered to them for filing and to fix the status of the 
parties thereto by refusing to file the same. Such powers 
exist in courts and not clerks. Section 277 of the Muni- 
cipal Court Act provides that judgments docketed in these 
courts may be satisfied in the same manner as judgments 
docketed in courts of record. Section 1260 of the Code 
provides that the docket of a judgment must be canceled 
and discharged by the clerk in whose office the judgment 
roll is filed by filing with him a satisfaction piece describing 
the judgment, &c. Section 282, subdivision 6, of the Muni- 
cipal Court Act provides that the clerk's duty is "to authen- 
ticate by certificate or exemplification, as may be required, 
the record or proceedings of the court or any other papers 
appertaining thereto and filed with him." Mandamus is a 
proper remedy where a ministerial officer refused to perform 
his duty (In re N. A. Mercantile Agency, 109 Supp., 166). 
It follows, therefore, that the motion herein should be 
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granted to the extent of directing that the clerk of the Mun- 
icipal Court in said district indorse upon the judgment 
docket the appropriate words to show that the same has 
been satisfied as of December i6, 1908, and to deliver to the 
petitioners a certificate, upon demand therefore and pay- 
ment of the proper fee, showing that said judgment was so 
discharged, and that the petitioners have costs herein. 
Settle order on notice. 



BRADY V. PENN. STEEL CO. 

Supreme Court, Nezv York County, Trial Term, June, 1909. 

Negligence — Labor Law, Section 18 — Scaffold — Meaning thereof. 

Held, it is not necessary to constitute a scaffolding that the en- 
tire structure used as such should be constructed especially for 
that purpose. It was further held to be negligence for the de- 
fendant to allow part of a scaffold to remain in use when it was 
known that same was unsafe. 

Motion to dismiss the complaint. Motion denied. 

R. J. Donovan, for plaintiff. 

Battle & Marshall, for defendant. 

Fitzgerald. J. — Plaintiff's intestate was employed as a 
signalman, whose duty it was to give notice by signs to the 
engineer who operated a contrivance called "a traveller." 
In doing this work it was necessary for him to move along 
the ends of the ties which projected beyond the rails; the 
structure upon which these ties were placed was thirty 
feet above the floor below and one hundred feet from the 
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ground and the rails were fastened to the ties by spikes. 
The deceased was assigned to this work on the morning of 
the occurrence as a substitute for another employee tem- 
porarily absent. While the rails were in position the pro- 
jecting ties might be moved upon with safety, but it ap- 
peared that some three months before the day of the acci- 
dent one of the ties had been sawed through for some pur- 
pose connected with the general work of the defendant, 
and as deceased stepped upon this ties he was precipitated 
to the floor below, receiving the injuries which resulted in 
his death. Plaintiff claims a violation of section 18 of the 
Labor Law in that the master failed to furnish her intestate 
a safe scaffolding and to keep it safe; this brings up the 
question whether or not these ties were scaffolding within 
the meaning of said section. The work deceased was en- 
g^ed in was the removal of the rails, not the removal of 
the ties, and in this respect the case is distinguishable from 
Welk V. Jackson Architectural Iron Works (98 A. D., 247). 
In Ferrick v. Eidlitz (Law Journal, May 8, 1909) the facts 
were materially different; the defects there complained of 
were not occasioned by the master, nor was knowledge or 
notice thereof brought home to him, and the plaintiff was 
actually engaged in removing the timbers which it was 
claimed constituted the scaffolding. It is not necessary to 
constitute scaffolding that the entire structure used as such 
should be constructed especially for that purpose ; an eleva- 
tion used as a place to stand upon when working has been 
held in effect a scaffold within the meaning of section 18, 
supra (Croce v. Buckley, 115 A. D., 357). Motion to (lis- 
miss complaint denied, to which ruling an exception upon 
the part of the defendant may be noted. 
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CHURCH ZK NEW YORK TRIBUNE. 

Supreme Court, New York County, Special Term, Jwie, 

1909. 

Libel — Question of fact — Demurrer. 

Held, if an article is susceptable of two or more meanings one of 
which is libelous, it becomes a question of fact for the jury to 
determine whether or not the article is libelous and demurrer 
to complaint will be overruled. 

Demurrer to complaint in an action for libel. Demurrer 
overruled. 

Sackett, Chapman & Stevens, for demurrant. 

Rogers & Rogers, opposed. 

Greenbaum, J. — It is alleged that libelous matter concern- 
ing the plaintiff, a clerk of the City Magistrates' Court of 
the City of New York, was published by the defendant in 
the "New York Tribune,'' a newspaper. The headline of 
the article complained of is as follows: "Clerks Hold Up 
Court. Magistrate and Prisoners wait while Clerks take 
Holiday." The article, after describing the exasperation 
of the magistrate, purports to quote the comment of the 
magistrate, thus: "I do not consider such a condition of 
affairs a* trifling delinquency by any means. Here we are 
again to-day without any help at all, and no word to ex- 
plain the absence of these men. It is only fair to say, in 
regard to the chief clerk, that while burying his mother 
yesterday his wife died, and, under these circumstances, 
I did not expect him to be here. I cannot understand in 
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the least, however, where the other clerks are. The safe is 
locked, and no one knows the combination, and it is im- 
possible to obtain the examination papers." The article 
continues: "None of the regular clerks appeared while 
court was in session, and the reason for their absence re- 
mains unexplained. * * *. The missing men were 

, , Thomas Church (referring to the plaintiff) 

* * *. The whereabouts of the different men will be 
investigated by the board of magistrates at its next meet- 
ing." The article on its face is fairly susceptible of the 
meaning that the plaintiff was guilty of shirking his duties 
as a public official and disregarding the obligations assumed 
by him. It reflects disgracefully upon his character, holds 
him up to reproach, scandal and ridicule. The defendant 
contends that the article refers to the absence of the plain- 
tiff as clerk of the court only upon a particular occasion, and 
that such a statement does not carry with it the implication 
that he was generally careless or incompetent in the dis- 
charge of his duties. Townshend on Slander and Libel 
(4th ed., sec. 194) is relied on, to the effect that "it is not 
actionable to charge one in a business or profession with 
want of skill or ignorance in a particular transaction (citing 
Foot V. Brown, 8 Johnson, 50)." The doctrine in Foot v. 
Brown was discussed at length in the later case of Secor v. 
Harris (18 Barb., 425), and the principle contended for de- 
clared unsound. In the comparatively recent case of 
Flaherty v. N. Y. Times (109 A. D., 489), the publication 
complained of referred to a signal instance in which a 
janitress was charged as having disregarded the interests 
of her employer, yet the court held that the article was 
libelous per se. It may be also said that in the article 
here complained of the absence was not referred to as an 
isolated instance, but as a repetition of a previous neglect 
of duty. This inference is deducible from the words, 
"Here we are again to-day without any help at all, and no 
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word of explanation." It is well settled that if an article 
is susceptible of two or more meanings, one of which is 
libelous, it becomes a question of fact for the jury to de- 
termine whether or not the article is libelous. In such a 
case a demurrer cannot be successfully interposed (Gall- 
agher V. Bryant, 44 A. D., 527; Mattice v. Wilcox, 147 N. 
Y., 624). The demurrer must be overruled, with costs, but 
with leave to the defendant to answer. 



NORTHERN INSURANCE CO. OF N. Y. v, WOOD. 

Supreme Court, New York County, Special Term, June, 

1909. 

Bzamlnation before trial — ^Adverse party — When granted. 

A party to an action is entitled to an examination before trial of 
an adverse party upon all the matters alleged in the complaint 
which are denied by the answer and upon any new matter con- 
tained in the reply, but upon no other matters. 

Motion to vacate an order for examination before trial. 
Order modified. 

Leo Levy, for plaintiff. 

W. Benton Crisp, for defendant. 

Guy, J. — ^The defendants move to vacate an ex 
parte order for their examination by the plaintiff before 
trial, or for such other or further relief as may be just. 
The action is brought to recover from the defendants, who 
were formerly the agents of the plaintiff, certain insurance 
premiums, alleged to have been collected by the defendants 
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in the course of their agency, less certain credits for com- 
missions and other items of expenses and offsets. The 
answer consists of various denials, a defense and four 
counterclaims, to which the plaintiff has replied. The order 
directs the defendants to appear on a day named and "sub- 
mit to an examination concerning the matters relevant to 
the issues in this action." After reciting the condition of 
the action and the substance of the pleadings the affidavit 
upon which the order was granted continues: "It will be 
necessary and is necessary for the plaintiff to have informa- 
tion concerning the defenses raised by the aforesaid answer 
and the counterclaims therein set forth as to the following 
matters." Then follow particulars of the* various matters 
in the defense and counterclaims upon which information 
is sought. An examination upon various other matters is 
also sought. While the later decisions have done away 
with the refinements and technicalities which formerlv 
surrounded the taking of the deposition of a party before 
trial (Goldmark v. U. S. Electro-Galvanizing Co., 11 1 App. 
Div., 526; Cherbuliez v. Parsons, 123 App. Div., 814) it 
is still true that the only purpose for which such an ex- 
amination can be had is to establish the case or defense of 
the moving party. It cannot be used merely to obtain in- 
formation concerning the adversary's case and to enable 
the moving party to prepare to meet it at the trial (Merrill 
& Baker v. Woolworth, 53 Misc., 253). This must be 
done, if at all, by requiring a bill of particulars (Dudley v. 
N. Y. Filter Co., 80 App. Div., 164; Wood v. Hoffman Co., 
121 App. Div., 636). I think the plaintiff is entitled to an 
order for an examination of the defendants upon all the 
matters alleged in the complaint which are denied by the 
answer and upon any new matter contained in the reply, 
but upon no other matters. The order should be modified 
accordingly, without costs. Settle order on notice. 
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SCHWEHM V, HIMBERG. 

Supreme Court, New York County, Special Term, June, 

1909. 

Summons and complaint — Seryice — ^Non-resident plaintiff— Under- 

An order requiring plaintiff, on ground of non-residence, to file 
an undertaking does not extend defendant's time to answer, and 
it is held that defendant is in default if the service of his answer 
be more than twenty days after the service of the summons and 
complaint. 

Motion to open a default on the part of defendant. Mo- 
tion granted. 

Samuel Saltsman, for the motion. 

Fleischman & Fox, opposed. 

GiEGERiCH, J. — The summons and complaint were served 
upon the defendant on May 18, 1909, and on May 27 he 
obtained an order requiring the plaintiff, who is a non- 
resident, to file an undertaking as security for costs within 
fifteen days after the service of a copy of the order, which 
contained a provision staying the plaintiff from taking any 
proceedings, except to review or vacate the said order, un- 
til the filing of such undertaking and the service of a copy 
thereof with notice of filing. On June 3 the plaintiff filed 
and served an undertaking in pursuance of said order, and 
five days thereafter the defendant served his answer, 
which was returned by the plaintiffs on the ground that the 
defendant was in default, it being claimed that the latter's 
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time to answer expired on June 7. The plaintiffs contend 
that since the answer was served twenty-one days after the 
service of the summons and complaint the defendant is in 
default, and the latter maintains that he is not in default, 
and that he served his answer six days before his time to 
answer expired. In other words, that the stay contained in 
the order operated, not as an extension of time to plead, 
but as an injunction against the running of the time in fa- 
vor of the plaintiffs. The authorities, however, do not sup- 
port such contention. In White v. Smith (16 Abb. Pr., 
109, note) it was expressly held that an order requiring the 
plaintiff to give an undertaking for costs and staying his 
proceedings until it was filed and the sureties justified, did 
not operate as an extension of time to answer. After some 
research, I have been unable to find that this case has been 
overruled or criticised. On the contrary, it is cited with ap- 
proval in Romain v. Comwell (11 Abb. Pr., N. S., 430). 
Under the authority of the case first cited it must be held, 
in the absence of any extension of the defendant's time to 
answer, that he became in default upon the expiration of 
twenty days after service of the summons and complaint 
upon him. The motion to compel the plaintiffs to accept 
service of the answer, as of the date of June 8, 1909, is 
therefore denied. The defendant, however, by the order 
to show cause also seeks "such other relief as may be just 
and proper." The court, in its discretion, is therefore em- 
powered to grant other relief than prayed for (McKesson 
V. Russian Co., 27 Misc., 96, 98). The papers disclose a 
sufficient excuse for the default and a defense on the merits, 
and the defendant should therefore be allowed to come in 
and defend on the merits. He may accordingly do so pro- 
vided he serves a copy of his answer on the plaintiffs' at- 
torneys within one day after the service of a copy of the 
order to be entered hereon, with notice of entry thereof. 
No costs. 
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ELFENBEIN v. ABBONDANZA. 

County Court, Kings County, Trial Term, June, 1909. 

Mortgage — Foreclosure— Counterclaim— Breach of contract. 

In an action to foreclose a mortgage the defandant interposes as a 
counterclaim that the plaintiff agreed to have the change of 
ownership of said property noted on an existing policy of fire 
insurance, it is held that plaintiff was not obliged to have change 
of ownership noted on the policy of insurance. Counterclaim 
dismissed. 

Action to foreclose a mortgage — ^Judgment for plaintiff. 

Dike, J. — This is an action to foreclose a mortgage on 
real property, situated in this county, which is opposed by 
a counterclaim for damages alleged to have been suffered 
by the defendants from the alleged failure of the plaintiff 
to have the change of ownership noted at the time of the 
transfer of the property on a certain fire insurance policy, 
the defendants alleging that the plaintiff undertook to have 
this change of ownership noted by the insurance company, 
and which agreement plaintiff denies ever having made. 

The point by the defendant appears to be a new one in 
this State. It is therefore of peculiar interest on account of 
the serious obligations which might be entailed upon prop- 
erty holders under circumstances similar to the case at bar. 

The allegation of pa)mient in the answer, under the facts 
as developed in this case, is not sustained. The title to the 
property was conveyed to the defendant by the plaintiff, and 
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at the same time and as part consideration for the sale of 
the property the defendant executed and delivered to the 
plaintiff a purchase money mortgage for $800 and took the 
property subject to two other mortgages. The contract for 
the sale of the property was closed at the Title Guarantee 
& Trust Company, and at the time of the closing a certain 
insurance policy for $2,500 was in existence in the name of 
the plaintiff as owner of the property, which policy had 
then six or seven months to run. This policy of insurance 
was the subject of some conversation between the parties 
or their lawyers at the time of the closing of title. There 
is a sharp divergence in the testimony of the parties regard- 
ing this conversation. It is contended on behalf of the de- 
fendant and urged by him as sustained in his proof that he 
purchased the said policy of insurance from the plaintiff 
by agreeing to pay a sum due to some workman who had 
done some work on the premises in the nature of small re- 
pairs, the amount of which being about the sum of the 
unexpired premium on the policy. The defendant alleges 
that the policy was left with the plaintiff and accepted by 
him with the understanding and agreement that the plain- 
tiff was to see that the name of the new owner to the prop- 
erty in the policy was changed upon the books of the com- 
pany. Plaintiff denies the possession of the policy, alleges 
that he gave it to the defendant and denies explicitly ever 
having agreed to have the name in the policy changed. 
Three months after the taking of title by the defendant, a 
fire having occurred which damaged the house to the extent 
of about $987, the defendant notified the plaintiff of the fire 
and requested the policy of insurance, whereupon the plain- 
tiff alleged that he did not have the policy. The plaintiff's 
attorney was then sought out, and after a search said he 
did not have the policy. It apparently has disappeared. 
Its whereabouts is the mystery of this case. 
In the contract of sale of the property from the plaintiff 
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to the defendant, which is on one of the Title Guarantee & 
Trust Company forms, there is no mention made of the in- 
surance policy in any way. For three months after the clos- 
ing of the title, the defendant, the new owner, although he 
had not received any policy of insurance with his name on 
it, remained inactive and in apparent contentment with the 
situation as it then existed. The plaintiff had sold the 
property, taking back a mortgage. That was his protec- 
tion. In studying the question of probabilities in such a 
case as this the question naturally arises, who was most 
interested in seeing that this property was properly protect- 
ed by a policy of fire insurance? Surely not the plaintiff, 
the vendor, as he was protected by a bond secured by a 
mortgage on the property. Obviously, then, the owner of 
the property was the one who should have sought to safe- 
guard himself by protecting the property by a policy of in- 
surance, or seeing that it was done, if he felt that some one 
else should do it, and yet, not until after the fire occurred 
is there any evidence of activity on the defendant's part. 
He then went to the plaintiff and the plaintiff's attorney. 
The result of this situation, as urged by the defendant, is 
that some oral agreement alleged to have been made by 
plaintiff or plaintiff's attorney, to perform some act on 
this policy of insurance, the unexpired premium of which 
was about $3, is to render void and to no effect the bond 
and mortgage given by this defendant at the time of the 
closing of the title. Assume that the policy of insurance 
was delivered to the attorney for the plaintiff at the time of 
the closing of title. In that case he was performing some 
act for this defendant. Was he not more the agent of the 
defendant than of the plaintiff? Was it not under these 
circumstances the duty of the defendant to have whatever 
duty was to be performed promptly performed with the view 
of protecting himself? Was he not guilty of laches in 
taking no step for three months to see whether any agree- 
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ment had been carried out in his behalf? Both the plain- 
tiff, as well as the plaintiff's attorney, however, vigorously 
denied the contention urged by the defendant as to assum- 
ing any obligation to perform any act regarding this policy 
of insurance for the defendant. The plaintiff denied that 
the policy had been in his possession for a time prior to 
the day of closing of title or that it was ever in his posses- 
sion since that time, nor that he had agreed to do any work 
for the defendant which was commuted by the transfer of 
the policy. The evidence of plaintiff and his attorney on 
this point seems to hold the preponderating element neces- 
sary to sustain their contention. 

The question of the measure of damages under the con- 
tention of the defendant is a serious one. Under this al- 
leged casual and informal agreement as to the policy of 
fire insurance, the defendant now claims through an alleged 
breach serious damages from this plaintiff, and in effect not 
only wipes out the solemn obligation represented by the 
bond and mortgage, but in addition claims damages arising 
from the fire over and above the amount of the mortgage. 
Could such damages ever be properly considered within the 
contemplation of the parties? The defendant makes the 
plaintiff an insurer, and it does not seem to me that the 
damages claimed to have been suffered by this defendant re- 
sulting from the burning of the building are the direct 
and natural result of the breach of the contract. No proof 
was offered that the defendant did not receive damages 
from the insurance company under the unexpired policy, 
and in the absence of the policy it would be hazardous in 
the extreme to speculate in any way regarding the liability 
of the company for any sum represented by damage through 
fire to these premises. In the case of Dodd v. Jones (137 
Mass., 322) the contract for. the sale of a house and lot con- 
tained a promise that the grantor would assign a policy of 
insurance then in full force and effect. The property was 
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conveyed to the grantee, but the policy was not assigned, 
although the assignment was requested. The purchaser did 
not procure any insurance and the house was injured by 
fire. The purchaser then attempted to recover from his 
grantee such a sum as he would have been entitled to re- 
cover under the policy had it been assigned, alleging that by 
reason of the grantor's failure to perform his contract in 
respect to the policy, the policy became void. Tlie trial 
court held that the plaintiff was entitled to recover only for 
procuring insurance for the unexpired term of the policy. 
• The court in its opinion said in part : 

"The agreement was not a contract of insurance, but oi 
sale, and the measure of damages for the breach of U was 
the value of the thing sold. A sum that would procure a 
similar policy and thus place the plaintiff in the position she 
would have been in had there been no breach of the contract 
would indemnify her, and she cannot elect to go without in- 
surance and hold the defendant as insurer. Damages re- 
sulting from the burning of the building are not the direct 
and •natural consequences of the breach of the defendant's 
contract, and would not have been contemplated by the 
parties as included in it. The natural consequences of the 
failure of the defendant to perform his contract would be 
that the plaintiflF could procure another policy of insurance, 
and she cannot charge the defendant with the consequences 
of her neglect to do that." 

In that case, as in the case at bar, the defendant's obliga- 
tion on the bond and mortgage is certain, clear, distinct and 
undisputed, while the counterclaim interposed by the de- 
fendant seeks to render null and void a serious obligation 
contained in the bond and mortgage by means of an alleged 
agreement contained in a talk incidental to the formal 
closing of the title. It seeks to make the plaintiflF an insurer 
and to obligate him to pay damages which under no con- 
sideration could have been contemplated by the parties. Fol- 
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lowing the Massachusetts case, it seems to me that the only 
damages defendants could claim would be an amount which 
would procure a similar policy. 

Under all the circumstances in this case, which has been 
so forcibly presented by counsel for each side, I am con- 
strained to give judgment for the plaintiff, decreeing fore- 
closure and sale, and the counterclaim of the defendants is 
dismissed. 



FURNISS V, FOGARTY. 

Supreme Court, New York County, Special Term, June, 

1909. 

Costs— Additional allowance — Section 325a Code Civil Procednie — 

Construction. 

Under the authority of Section 3252 of the Code of Civil Pro- 
cedure when in an action to determine defendant's claim in a 
certain easement, judgment was rendered for the plaintiff it is 
held that plaintiff can recover extra costs. 

Motion for extra allowance under section 3252 Code 
Civil Procedure. Motion Granted. 

Lord, Day & Lord, for the motion. 

Bushmore, Bisbee, Rogers & Stem, opposed. 

Gtegerich, J. — This action was brought by the plaintiffs 
for the purpose of procuring a determination barring a 
claim which the defendants made to an interest or easement 
in certain real estate of the plaintiff's. Judgment was 
rendered in the plaintiffs' favor after a trial, and among the 
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findings contained in the decision was one that the value 
of the easement or encumbrance claimed was the sum of 
$5,850. When the costs were taxed before the clerk the 
plaintiffs claimed an allowance by statute in the sum of $60. 
which was disallowed, and the correctness of the clerk's 
action in such disallowance is the point to be determined on 
this motion. Section 3252 of the Code of Civil Procedure, 
upon which the plaintis' claim to the allowance is based, 
provides as follows : "Section 3252. Additional allowance 
to plaintiff in foreclosure, partition, etc. Where the action 
is brought to foreclose a mortgage upon real property, or 
for the partition of real property, or to procure an ad- 
judication upon a will or other instrument in writing, or to 
compel the determination of a claim to real property, or 
where, in an action, a warrant of attachment against prop- 
erty has been issued, the plaintiff, if a final judgment is 
rendered in his favor, and he recovers costs, is entitled to 
recover, in addition to the costs prescribed in the last sec- 
tion, the following percentages, to be estimated upon the 
amount found to be due upon the mortgage, or the value 
of the property partitioned, affected by the adjudication up- 
on the will or other instrument, or the claim to which is 
determined, or the value of the property attached, not ex- 
ceeding the sum recovered or claimed, as the case may be : 
Upon a sum not exceeding two hundred dollars, ten per 
centum. Upon an additional sum, not exceeding four hun- 
dred dollars, five per centum. Upon an additiotional sum, 
not exceeding one thousand dollars, two per centum." The 
method of arriving at such allowance is prescribed by the 
last sentence of section 3262, as follows: "* * * The 
allowance, specified in section 3252 of this act, must be com- 
puted by the clerk upon the taxation, but the value of the 
property required to be ascertained for that purpose must 
be ascertained by the court unless it has been fixed by the 
decision or report, or by the verdict of the jury, upon which 
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the final judgment is entered, except that, in case of actual 
partition, it must be determined by the commissioners." 
The theory of the defendants, and apparently the theory oit 
which the clerk refused to tax the allowance, is that the 
"property" referred to in the above quoted sections is the tan- 
gible real estate to which the claim determined relates, and that 
as the value of such tangible real estate was neither fixd by 
the decision or otherwise ascertained by the court, there 
was no basis for any action on the part of the clerk. This 
theory, in my opinion, is erroneous. Omitting from section 
3252, above quoted, the portions not relevant to such a case 
as this, we have remaining the following: "Where the ac- 
tion is brought * * * to compel the determination of 
a claim to real property; * * * the plaintiff, if a final 
judgment is rendered in his favor, and he recovers costs, is 
entitled to recover, in addition to the costs prescribed in the 
last section, the following percentages, to be estimated upon 
* * * the value of the property * * * the claim to 
which is determined." The question is whether thfc "prop- 
erty * * * the claim to which is determined" means 
the real estate itself or, if only an easement is claimed as 
here, whether it means such, easement. So far as the gram- 
matical construction is concerned the words might have 
either meaning. So far, also, as concerns the legal definition of 
easement they might have either meaning. An easement 
passes by deed and is classified as real estate (Slingerland v. 
Intemat. Cont. Co., 43 A. D., 215, 3 Kent's Com., 401, 419, 
427; Jones V. Met. El. RR., 39 N. Y. St. Rep., 177; Saun- 
ders V. N. Y. C. & H. R. RR., 144 N. Y., 75, 87), and by 
the express terms of the statute may be held and enjoyed in 
fee and is a freehold estate (NelHs v. Munson et al., 108 N. 
Y., 453, 460). It is therefore entirely natural that it should 
be embraced, if the Legislature so saw fit, within the word 
"property" as used in the section above quoted. Treating 
the language used, then, as proper subject for construction, 
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it being apparent that either corporeal property alone, or 
corporeal or incorporeal, as the case might be, might have 
been intended by the Legislature, I am of the opinion that 
the latter was the intention. In the first place, strictly 
speaking, the property which was claimed and the claim to 
which was determined was not the tangible real estate, but 
an interest in it, a particular easement. In the next place, 
it would not be in accordance with the general legislative 
policy with respect to allowances, as exemplified in other 
portions of the Code of Civil Procedure, to base this kind 
of allowance on the value of the entire fee of the land in 
question when only a small fraction of such value might in 
fact be involved, but rather to limit it to the value of the 
particular easement claimed. My conclusion is that the 
property intended by section 3252 of the Code of Civil 
Procedure was in this case the easement claimed; and, as 
the value of such easement was found by the decision, the 
clerk should have taxed the item under the provisions of 
section 3262 above quoted. Motion granted, with $10 
costs. 



DUDLEY V. PLATT. 



Supreme Court, Nezv York County, Special Term, June, 

1909. 

Receiyer for going concern — Mismanagement. 

A receiver will not be ai>pointed for a going concern unless it is 
made to appear that the interests of the parties concerned there- 
in will be jeopardized by a failure to appoint such receiver. 
The proof must be "clear and convincing" on that point. 

Motion for the appointment of a receiver for an express 
company. Motion denied. 
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Lottie Hasbrouck Newkirk, for the motion. 

O'Brien, Boardman, Piatt & Littleton, opposed. 

Guy, J. — ^The plaintiff moves for the appointment of a 
temporary receiver of the business, property, good will and 
assets of the United States Express Company, a joint stock 
association, on the following grounds: ist. That the 
charter has been violated. 2nd. That the Federal and State 
laws have been violated. 3d. That the situation in the 
management of the company is unconscionable and intoler- 
able, and that no remedy exists except in this court. 4th. 
That there are irreconcilable differences of magnitude be- 
tween, the shareholders and the management. 5th. That 
the company has been fraudulently mismanaged and its as- 
sets wasted by the directors and officers during the past 
eight years, and that the fraud, mismanagement and waste 
and depletion of assets are continued at the present time 
and will continue unless a receiver is appointed. As to the 
second ground, if a Federal statute has been violated, plain- 
tiff's remedy is to be found in the Federal courts, and while 
violations of the laws of this State might in certain cases 
furnish ground for criminal proceedings, I do not see how 
they constitute sufficient ground for the appointment of a 
temporary receiver. As to the fourth ground of the mo- 
tion, that there are irreconcilable differences of magnitude 
between the shareholders and the management, it has been 
well established as the law of this State that disagreement 
between the members of a partnership furnishes no ground 
for the appointment of a temporary receiver. For the pur- 
poses of this motion plaintiff insists that the application 
should be deemed an application made by a partner for the 
dissolution of a partnership concern. In Cohn v. Wahn 
(N. Y. L. J., June 23, 1909) the Appellate Division, in a 
learned opinion by Mr. Justice McLaughlin, has very clearly 
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enuciated the law on this subject as follows: **A receivel 
pending litigation of a going concern is not to be appointed 
at the mere suggestion of a party who is not satisfied with 
the management; on the contrary, such appointment ought 
never to be made — entailing as it necessarily does large ex- 
pense and a possibility of serious injury to the business — un- 
less it satisfactorily appears that the interests of the parties 
or some of them will be jeopardized unless the appointment 
be made (Joseph v. Herzig, recently decided by this court, 
not yet reported; Shubert v. Laughlin, 122 App. Div., 701 ; 
Greenwald v. Gotham- Attucks Music Co., 188 App. Div., 
29; Hastings v. Tausey, 121 App. Div., 815). There is no 
sufficient proof before me to justify a departure from this 
established principle. As to the fifth ground of the giotion, 
that the company has been fraudulently mismanaged and 
its assets wasted by the directors and officers, Ac, I have 
been unable to find in the moving papers and the various 
affidavits subsequently submitted any credible evidence of 
fraudulent mismanagement or of waste of the assets oT 
the company. The proof submitted shows that, starting 
with a nominal capital of $10,000,000, but with a very small 
amount of actual assets, the company, under the manage- 
ment of its present officers, has accumulated a surplus of 
about $10,000,000 ; so that mstead of nominal assets it now 
has actual assets to an amount representing the capitaliza- 
tion of the company, which assets represent the net earn- 
ings of the company, from the time of its incorporation, in 
addition to the dividends paid; and it further appears that 
about 50 per cent, of such accumulated net earnings have 
accrued during the past eight years, as to which period 
plaintiff complains of the management of the company. As 
to the first ground stated, that the charter of the associa- 
tion has been violated, the plaintiff complains that xtte de- 
fendant directors have been guilty of willful and deliberate 
violation of article 8 of the association, which provides as 
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follows: "It is hereby expressly understood and agreed 
that no director herein named or that may hereafter be 
elected shall be concerned or interested in any business or 
thing detrimental to the interests of said company or in op- 
position thereto." In 1901 3 vacancies existed in the board of 
directors, and by virtue of the power vested in them by the 
articles of association the then incumbents, who are now 
made defendants, filled said vacancies by the election of 
James C. Fargo, President of the American Express Com- 
pany, a rival of the United States Express Company ; Levi 
C. Weir, President of the Adams Express Company, another 
rival of the United States Express Company, and Francis 
Lydne Stetson, counsel for the firm of J. P. Morgan & 
Company, a member of which firm was at that time vice- 
president of the Adams Express Company. There can be 
no question but that the election of said directors Weir and 
Fargo, who were interested in rival concerns, was a flagrant 
and defiant violation of the articles of association, and such 
violation might possibly have furnished a sufficient basis for 
a proceeding to declare the election of said directors void. 
But it appears from the moving papers that though said 
election of directors occurred in 1901, the stockholders of 
the company, including the plaintiff from the time he be- 
came a stockholder, acquiesced therein for a period of 
about eight years, and in ^o way expressed their disapproval 
of such action on the part of the directors until the begin- 
ning of the present action ; that during said eight years, in- 
stead of the business of the company suffering impairment 
or injury by reason of the election of said directors, the 
gross business of the Express Company has rapidly and 
substantially increased, and the net results in accumulating 
earnings or profits has been very large. In view of such 
acquiescence on the part of the plaintiff and other stock- 
holders who participated in the benefits resulting from the 
management of the company during said period, I do not 
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think the present application on their part can receive seri- 
ous consideration. The only remaining ground of the motion 
to be considered is that the situation in the management of 
the company is unconscionable and intolerable, and that no 
remedy exists except in this court. It appears that by a 
provision of the articles of association no meeting of stock- 
holders can be called except on the request of two-thirds of 
all the stockholders; that during a period of forty-five 
years no such meeting has been called; that dur- 
ing that period none but the most meagre and un- 
satisfactory statements have been furnished to stockholders 
by the directors and officers of the company; that all eflForts 
to have a call issued for a stockholders' meeting have proved 
unavailing,, and all requests that more detailed information 
be furnished to stockholders have been practically ignored. 
It also appears that availing themselves of this situation the 
present officers of the company, many of whom are rela- 
tives of the president, have for many years succeeded in 
continuing in office at salaries which are apparently gener- 
ous but not exorbitant. There is no evidence which would 
warrant the conclusion that either the president or the other 
officers of the company have failed to perform their duty 
in the management of the company or that the company 
has suffered bv reason of their continuance in office. It is 
true that the plaintiff complains of the loss of a certain con- 
tract embodying the privilege of carrying express packages 
over a certain railroad, but it appears abundantly that the 
loss of such contract was due to causes entirely extraneous 
to defendants* management, and that similar losses occurred 
before the election of said directors in 1901. It also ap- 
pears that the loss of the contract in question has been 
offset by gains in other directions. There can be no ques- 
tion that the conditions complained of the inability to bring 
about meetings of stockholders or to obtain detailed infor- 
mation of the company's affairs and the control of the com- 
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pany by a self-perpetuating board are grievous, and might 
well discourage those who sought to invest in the shares 
of the company; but the plaintiff in purchasing his share<! 
of stock may be presumed to have had knowledge of the 
articles of association and the interest required by him is 
subject thereto. The conditions complained of exist by 
virtue of articles of association permitted by the laws of 
this State, and do not, in my opinion, furnish grounds for 
relief at the hands of this court. The remedy to be sought 
is legislative, not judicial. I find, therefore, upon all the 
proof submitted to me, that no sufficient ground is presented 
to justify the court on the application of one stockholder 
out of many hundreds who are interested in this company 
in appointing a temporary receiver of its affairs, with the 
almost inevitable loss of business that must ensue, the con- 
fusion in the conduct of its affairs and the consequent dam- 
age to the great body of stockholders. With a company 
which is abundantly solvent, with no actual fraud estab- 
lished on the part of the management, with no proof of any 
immediate threatening danger to its property or affairs, T 
am unable to see how the court could find that the appoint- 
ment of a temporary receiver is necessary "to conserve the 
property or to preserve the status quo so that juagnicnt 
when finally rendered may be effectual," which alone would 
justify the appointment of a temporary receiver. For these 
reasons the motion to appoint a temporary receiver herein 
is denied. 
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WOLFE V, WASHINGTON LIFE INS. CO. 

Supreme Court, New York County, Special Term, June, 

1909. 

Life insurance — Contract thereof — Transfer of assets. 

When a life insurance company transfers its assets to another com- 
pany and plaintiff treats the said transfer as a breach of con- 
tract, demurrer to complaint will be overruled as it is held that 
the contract of insurance was made with the defendant and that 
plaintiff is not bound to accept the new company under said 
transfer. 

Demurrer to complaint. Demurrer overruled. 

H. A. Ruhino, for demurrant. 

Heyinann & Heymann, opposed. 

Greenbaum, J. — Defendant demurs to the complaint upon 
the ground that it fails to set forth any cause of action. Two 
causes of action are stated in the complaint, each of sub- 
stantially the same tenor. They arise out of two separate 
policies of insurance hefetofore issued by defendant upon 
the life of the plaintiff, the one for $2,000 and the other 
for $10,000, based upon premium payments for twenty 
years. The pleader, affirming due performance on the part 
of the plaintiff, alleges the making of an agreement by 
plaintiff with the Pittsburg Life and Trust Company as 
follows: "That on or about the 30th day of December, 
1908, the defendant entered into an agreement with the 
Pittsburg Life and Trust Company wherein and whereby 
the defendant, fraudulently and in derogation and violation 
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of its contract with and obligations to the plaintiff, assumed 
to reinsure in said Pittsburg Life and Trust Company the 
plaintiff's said policy and all other outstanding policies in 
the defendant, and wherein and whereby it fraudulently and 
in further violation of plaintiff's rights, transferred, as- 
signed and set over unto said Pittsburg Life and Trust 
Company the assets representing the legal reserve upon the 
plaintiff's said policy and representing the legal reserve up- 
on all other outstanding policies in the defendant and all 
its other assets, including, among other things, all its books 
and papers relating to policies and policy holders, and all 
its right, title and interest in and to all premiums or other 
moneys thereafter payable to the defendant upon all its 
then outstanding policies or other contracts." The allega- 
tions of fraud and of violation of the contractual rights of 
the plaintiff may be disregarded or treated as mere conclu- 
sions of law, but we nevertheless have allegations of the 
making of the agreement and of a transfer thereunder of 
the assets of the defendant. The defendant argues that the 
complaint fails to allege that the agreement therein referred 
to was, in fact, consummated by the actual receipt of the 
assets of defendant by the Pittsburg Life and Tnist Com- 
pany and by the latter's performance of the provisions of 
reinsurance. But taking into consideration the allegation 
that the defendant has ceased transacting its business of in- 
surance, and inferring, as we should, every intendment of 
fact fairly deducible from the pleading in favor of plaintiff, 
it may be assumed that the defendant in fact did reinsure 
in the Pitsburg Life' and Trust Company all outstanding 
policies and did transfer to said company the legal reserve 
upon all outstanding policies (including the policy of the 
plaintiff), together with all its other assets. The plaintiff 
alleges his prompt protest to defendant against its aforesaid 
acts, his refusal to assent thereto, his election to treat de- 
fendant's said acts as a breach of its contract with him and 
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the definite amount of the legal reserve and actual value of 
his policy on December 30, 1908. It is further alleged that 
the amount of insurance under said policy was payable to 
Flora H. Wolfe, the wife of plaintiff, or, in the event of her 
prior death, to plaintiff's executors, administrators, and as- 
signs, and that the said Flora H. Wolfe duly assigned all 
her right and interest in and to plaintiff. The action is for 
damages for defendant's alleged breach of contract. It 
seems to be well settled that the contract of life insurance 
carries with it the implication that the insurance company- 
will continue its business and keep on hand the funds re- 
quired by law during the term of the policy, and that its 
failure so to do necessarily results in a breach of the con- 
tract (People V. The Empire Mutual Life Ins. Co., 92 N. Y., 
105; Mason v. Cronk, 125 N. Y., 496; People v. Security 
Life Ins. and Annuity Co., 78 N. Y., 125). The demurrant 
contends that Kelly v. Security Mutual Life Ins. Co. (186 
N. Y. 16) has practically decided that no action for damages 
under a life insurance policy will lie for an anticipatory 
breach thereof. I do not so read the opinion in the Kelly 
case. That was a case where the breach alleged was that 
the defendant wrongfully declared the contract void and 
forfeited, denied that the plaintiff had any legal rights 
thereunder "and refused to continue said policy in force." 
There was no allegation "of a refusal to receive premiums 
or that the defendant had never recognized its contract or 
that it had not retracted its repudiation or that it was in 
such a position that it could not retract." The court held, 
upon such a state of facts, that there was no breach of the 
contract, "because the time for performance by the defendant 
had not arrived." It was held that the complaint allegc« a 
breach only by anticipation (Langan v. Supreme Council, 
American Legion of Honor, 174 N. Y., 266). Recogniz- 
ing, as we should, the rule in the Kelly case, it has not the. 
slightest application to the facts alleged in the complaint. 
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Here the plaintiff, whose duty it was under his policy regu- 
larly to pay his premiums, was absolved from further pay- 
ment not by a threatened repudiation of its obligation on 
the part of defendant, but by its overt act of reinsurance of 
all its policies in another company, coupled with a transfer 
to said company of all its assets and its cessation of life 
insurance business. The distinction sought to be drawn by 
the learned counsel for defendant between the facts in the 
case at bar and those appearing in the various cases which 
have recognized the rule reaffirmed in the Empire Mutual 
Life Insurance Co. case (supra) is that insolvency of the 
defendant is not here alleged, and that insolvency was an 
essential factor in the other cases is more subtle than sub- 
stantial. A study of the cases bearing upon this phase of 
the discussion clearly shows that although a condition of 
insolvency appeared in many of them, the underljring 
principle upon which a breach of the contract was recog- 
nized did not depend upon the fact of insolvency. In 
reason it should be sufficient to establish a breach upon the 
facts assumed in this case. The views that I have just ex- 
pressed necessarily show my conviction that the absence of 
an allegation that defendant failed to exact ample security 
from the Pitsburg Company for the due performance of 
its alleged contract with defendant is not fatal to the plain- 
tiff's complaint. I am of opinion that a breach of the con- 
tract would be established, irrespective of the fact that com- 
plete security was exacted from the reinsuring company. 
The plaintiff was not bound to accept the new company. 
Its contract was with the defendant. The demurrer is 
overruled, with costs to plaintiff, but with leave to defendant 
to answer in twenty days upon payment of costs. 
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HOLT V. HOPKINS. 

Supreme Court, Neiv York County, Special Term, June, 

1909. 

Accounting—Action therefor— Nature thereof^-Statute of Limita- 
tions. 

When an equitable remedy is merely concurrent with one at law 
it is held that the six years limitation to the bringing of an 
action is applicable thereto and that therefore when plaintiff 
delayed more than said period in bringing action, the statute of 
limitations prevents a recovery. 

Action for an accounting. Complaint dismissed. 

H. Hashrouck, for plaintiff. 

Pinney, Thayer & Van Seyke, for defendant. 

GiEGRiCH, J. — The action is for an accounting of all 
transactions had by the firm of Hopkins Brothers, of which 
the defendant is the surviving members, for the account or 
in the name of the plaintiff, and for any stock, bonds or 
other property belonging to the plaintiff, and particularly of 
all moneys received or paid out in her name or for her ac- 
count. The complaint also asks that the defendant be de- 
creed to pay over to her any sum found due her on the 
accounting. There is no dispute as to the facts in this case. 
The defendant did not offer any evidence, but relies en- 
tirely upon the facts proved by the plaintiff to establish 
certain defenses pleaded and hereinafter mentioned. In 
1898 the plaintiff received several legacies from England. 
With this money on the advice of her husband and several 



VOLUME II. 339 



Holt V. Hopkins. 



friends, she purchased ten $i,ocx) bonds of various rail- 
roads, and also ten shares of the preferred stock of the H. 
B. Claflin Co. and ten shares of Western Union stock. 
These securities she entrusted to her husband to be put in 
the safe of the company where her husband was employed 
for safe keeping. Later, on the advice of her husband, she 
determined to sell the Claflin and Western Union stock and 
invest the proceeds in the bonds of the Erie Telephone & 
Telegraph Company. For this purpose she indorsed the two 
certificates of stock and gave them to her husband to sell. 
He took them to the firm of Hopkins Brothers, stock- 
brokers, and opened up an account in his wife's name. He 
told them that the stock belonged to his wife, and he wanted 
it sold and credited to her account, and at the same time he 
delivered to Hopkins Brothers the subscription to two Erie 
Telegraph & Telephone Company bonds, which they were 
to take up, that is, pay for these two bonds and charge the 
cost thereof to Mrs. Holt's account. Previous to this, for 
some time the plaintiff's husband, W. T. Holt, had been 
speculating in various stocks through Hopkins Brothers, 
and had an account there in his own name. Soon after the 
sale of these shares Holt commenced to speculate with the 
account standing in his wife's name, entirely without her 
knowledge or consent. His speculations were evidently not 
successful, for in May, 1899, *" response to a request from 
Hopkins Brothers for more margin for this account, he 
delivered to them a $1,000 bond of the Western 'Gas Com- 
pany of Milwaukee, telling them that it was his wife's 
property. Needless to say, this delivery was made entirely 
without her knowledge. In the latter part of 1899, at 
Holt's order, the account standing in his wife's name was 
transferred to and absorbed in his own account. Mean- 
while Holt's speculations in connection with the account 
standing in his own name had also been unsuccessful, and 
during the years 1898, 1899 ^^^ I9<^» ^" order to keep up 
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the margin thereon, from time to time he delivered to Hop- 
kins Brothers the remaining securities of his wife which 
were in his possession. These were all coupon bonds, pay- 
able to bearer, and there was nothing in connection there- 
with which should have led Hopkins Brothers to believe 
they were not his property. Finally, in November, 1900, 
his account was closed, and a balance of about $100 was 
paid him. The plaintiff had no knowledge of her hus- 
band's speculation with her securities until July or August, 
1900, when he told her that he had lost them all in specula- 
tion through Hopkins Brothers. As he puts it, he then 
"made a clean breast of it." The plaintiff did nothing until 
March, 1908, when she brought this suit. As to the coupon 
bonds payable to bearer which the plaintiff's husband de- 
livered to the defendant's firm, it is clear that the plaintiff 
cannot recover for them, either in law or in equity. They 
were negotiable securities for which Hopkins Brothers paid 
value without knowing or having any reason to believe that 
any of these bonds belonged to the plaintiff. Therefore, 
in the absence of circumstances imposing upon them some 
duty of inquiry, they were under no liability to the plaintiff 
in the matter (Welch v. Sage, 47 N. Y., 143; Man. Sav. 
Inst. V. N. Y. Nat. Ex. Bank, 170 id., 58; Murray v. 
Lardner, 2 Wall., no). As to the other securities the 
defendant insists that the plaintiff's claim has been barred 
by the Statute of Limitations, which he has set up among 
other defenses. He claims that the six-year limitation, pro- 
vided for by section 382 of the Code of Civil Procedure, ap- 
plies to this action, while the plaintiff contends that because 
this is an action in equity the ten-year limitation prescribed 
by section 388 of the Code of Civil Procedure governs. It 
seems to be settled, however, that the ten-year provision ap- 
plies only to actions of which equity has exclusive jurisdic- 
tion, and that where the remedy in equity is merely con- 
current with one at law the statute limiting the time for the 
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commencement of the action at law is also applicable to the 
equitable remedy (Matter of Accounting of Neilly, 95 N. 
Y., 382 Butler v. Johnson, iii N. Y., 204; Zweigler v. 
Hohman, 75 Hun, 377; Ray v. Ray, 24 Misc., 155). In 
Matter of Neilly (supra), the court, at page 390, says: 
''When the complainant has a concurrent remedy in a court 
of equity and in a court of common law, time is as absolute 
a bar in equity as it is in law (citing cases). And in such 
cases the limitation as to actions at law applies" (citing 
authorities). In Butler v. Johnson (supra), at page 214, 
the opinion of the court contains a quotation from one of 
Chancellor Kent's decisions which is particularly applicable 
to the present case : "Chancellor Kent said * * * that 
if the party had a legal title and a legal right of action, and 
instead of proceeding at law resorted to equity, instead of 
bringing his account or detinue or case for money had and 
received at law he files his bill for an account, the same 
period of time that would bar him at law would bar him in 
equity" (citing authority). The court, in Zweigler v. Hoh- 
man (supra), says (at page 380), in reference to section 
388 of the Code of Civil Procedure, which prescribes the 
ten year limitation: "That provision is applied only to 
cases exclusively within equity jurisdiction, and in which 
there is no concurrent remedy at law" (citing Butler v. 
Johnson, 11, N. Y., 204). In Ray v. Ray (supra) Mr. 
Justice Edward said, at page 156: "The ten-year Statute 
of Limitations (sec. 388 of tht Code of Civil Procedure) 
applies to cases exclusively within equity jurisdiction." In 
this case the relief which the plaintiff could have secured 
by an action at law in trover, for money had and received, 
for damages or upon an account, was in no sense imperfect, 
and was just as adequate as that sought to be obtained in 
the equitable action, In an action at law, therefore, there 
would have been no difficulty in ascertaining the amount 
the plaintiff was entitled to recover, and the accounting 
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asked for in equity is entirely unnecessary as an aid thereto 
(Marvin v. Brooks, 94 N. Y., 71, 80; Kenefick v. Co-opera- 
tive Bldg. Bank, 62 Misc., 519, 521; Advance Sheets, No. 
437)- The jurisdiction of equity, even if an account be 
necessary to determine the amount due, is nevertheless only 
concurrent, not exclusive, and the legal period of limitation 
governs, in this case six years (Code of Civil Procedure, 
section 382, subds. i and 3), and the action is barred. In 
Mills V. Mills (115 N. Y., 80), the plaintiff's intestate 
deeded lands to the defendant and assigned to him a mort- 
gage as security for an indebtedness with the understanding 
that the defendant might sell the lands, collect the mortgage 
and reimburse himself and the defendant, who agreed that 
he would reconvey on payment of the debt apd expenses and 
all subsequent losses. The defendant sold the lands and re- 
ceived the proceeds. The court decided that all of the pro- 
ceeds, after the defendant was fully reimbursed, were re- 
ceived by him for the use of the plaintiff's intestate, that it 
was the defendant's duty at once to pay over these proceeds, 
and upon his failure to do so he was liable without demand, 
and that therefore the six-year Statute of Limitations was 
a bar, and this result was not changed because an account 
was necessary. The court, in its opinion, at page 85, says : 
*'The defendant must always have known the amount of his 
loans and advances to his brother (the plaintiff's intestate), 
and it was his duty to keep an account of his expenditures 
on account of the property transferred to him, and hence 
he could tell when he had been fully reimbursed and the 
time came when he received moneys to and for the use of 
his brother under the obligation to make payment of them 
to him. Even if an accounting was necessary to determine 
the amount due from him to his brother, the account could 
be taken in an action at law as well as in an action in equity ; 
and in whatever form the action was commenced the lega) 
rule of limitations would be applicable (citing authorities). 
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All the relief asked for in the complaint is an accounting 
and a judgment for a sum of money, and no other relief 
^as needed or possible upon the facts established." The 
foregoing views are not at variance with Haight v. Haight 
& Freese Co. (112 App. Div., 475), relied on by the plain- 
tic. That case simply decides that equity has jurisdiction 
of an action for an accounting by a customer against stock- 
brokers, but it does not hold that equity has exclusive juris- 
diction in such a case, nor that the ten-year Statute of Limi- 
tations applies to it. In fact no question of the Statute of 
Limitations was involved. In regard to the point made in the 
plaintiff's brief, that the defendant cannot now claim that 
the remedy at law was adequate because he has not so 
pleaded, it is only necessary to say that if he had so pleaded it 
would not have been a defense to this action. This is one 
of that class of cases where, on account of the fiduciarv 
character of the relations between the parties, equity as- 
sumes jurisdiction even though there is an adequate remedy 
at law (Haight v. Haight & Freese Co., supra). It is in 
part, at least, for this reason that courts of equity, when 
the facts show an adequate and concurrent remedy at law, 
apply the legal limitation to the equitable action. Nowhere 
have I been able to find any case where it has been held 
that it is necessary to plead specifically the facts which 
make any special period of limitation applicable to any ac- 
tion. All that is ever pleaded in substance is that to a 
certain action a certain fixed limitation applies, and not the 
specific facts which make that limitation applicable. The 
plaintiff also contends that the statute has never been set 
running in favor of the defendant, because for some years 
prior to the accrual of this action and ever since that time 
the defendant has been a resident of the State of New 
Jersey. It seems that for not less than twenty years the 
defendant has been a resident of New Jersey, at least that is 
where has voted. He is a member of the N. Y. Stock Ex- 
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change, and has had an office and place of business in the 
Borough of Manhattan for the last 27 years. With the ex- 
ception of Sundays and holidays, he has been at his office 
practically every day for the last ten years at least. Fur- 
thermore, he has lived in this State during that time for at 
least six months of every year. Under facts not as favor- 
able to the defendant as these, it has been decided, in Cos- 
tello V. Downer ( 19 App. Div., 434) , that the statute would 
run in the defendant's favor, and I have not been able to 
find any later case which lays down a different rule. The 
case of Connecticut Trust & Safe Deposit Company v. 
Mead (172 N. Y., 497), relied on by the plaintiff, does not 
do so. At page 503 the court said : "Whether the statute 
runs in favor of a non-resident defendant with a place of 
business in this State and daily present there during busi- 
ness hours it is unnecessary to determine, but we do hold 
that casual temporary visits of a non-resident do not break 
the continuity of his absence under the section of the Code 
so as to entitle him to the benefit of the statute." It seems 
to me that the rule as laid down in the Costello case (su- 
pra) is correct both in reason and authority. It imposes 
no hardship upon the plaintiff. In this case, the plaintiff 
would not have had the slightest difficulty at any time 
in serving the defendant in this State. The plaintiff further 
claims that before she could maintain this action a demand 
upon the defendant was necessary under section 410, sub- 
division I of the Code of Civil Procedure, and consequently 
that statute did not begin to run against the defendant until 
she had actual knowledge of the facts upon which the 
right to make this demand was based. Sec. 410 of the Code 
of Civil Procedure, so far as applicable, provides that where 
a rights exists, but a demand is necessary to entitle a per- 
son to maintain an action, the time within which the action 
must be commenced must be computed from the time when 
the right to make the demand is complete; except that. 
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"i. Where the right grows out of the receipt or detention 
of money or property by an agent, trustee, attorney or other 
person acting in a fiduciary capacity, the time must be com- 
puted from the time when the person, having the right to 
make the demand, has actual knowledge of the facts upon 
which that right depends." The plaintiff claims that it was 
early in the year 1908 when she first knew that her hus- 
band had opened an account in her name with Hppkins 
Brothers. She made this discovery by finding in a trunk 
abandoned by her husband some old monthly statements 
made by Hopkins Brothers to him relative to the account in 
her name. Even if this was the first time she learned this 
specific fact, long before that time she had sufficient infor- 
mation in regard to her rights against Hopkins Brothers to 
satisfy the section of the Code just referred to. In 1900 
her husband informed her that he had lost all Ber money 
in speculation through them. As he puts it, he "made a 
clean breast of it." She knew that certain stocks of hers 
had been sold, and that the Erie Telephone & Telegraph 
Company bonds had been purchased with the proceeds, and 
that these bonds in turn had been lost. If she had made 
inquiry she could have learned all about the transaction. 
It thus appears that in 1900 the plaintiff knew or was 
chargeable with knowledge of the facts upon which her 
right to make a demand depended, and as her action falls 
within the six-year limitation it was barred at the time she 
attempted to institute it. The complaint must therefore be 
dismissed, with costs. The form of the decision and judg- 
ment to be entered hereon will be settled upon the usual 
notice. 
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ESTATE OF PATRICK KEENAN. 

Surrogate's Court, New York County, July, 1909. 

Will — Laws of 1848, Chapter 319 — Transfer tax— Beneficiary. 

Bequests to corporations organized under Giapter 319, Laws of 
18.^8 if contained in a will executed less than two months be- 
fore the death of the testator, shall be invalid. 

Appeal by executors from an order fixing tax. Af- 
firmed. 

A. Stern, for appellant. 

Bayard L. Peck, for St. Vincent's Hospital; Hoadlcy, 
Laiiderhack & Johnson, for Mt. Sinai Hospital, respondents. 

CoHALEN, S. — The decedent died on the 5th day of May, 
1907. His will was made and executed less than two 
months before his death. He bequeathed $2,000 to the 
Mount Sinai Hospital, and directed his trustees to pay to 
the St. Vincent Hospital of New York one-fourth of the 
residuary estate. Both of these corporatipns were organ- 
ized under chapter 319 of the Laws of 1848. The statute 
provides that bequests to corporations organized under it, 
if contained in a will executed less than two months before 
the death of the testator, shall be invalid. Subsequently 
to the probate of the will of the decedent herein, and before 
the filing of the appraiser's report, an action was brought 
by Hugo Meanagh, the only next of kin of decedent, to 
have the l^equests to the Mount Sinai Hospital and St. Vin- 
cent Jiospital declared invalid. Thereafter an order was 
entered upon consent of the said Meanagh discontinuing 
the said action, and the executors allege that an instru- 



VOLUME 11. . 347 



Estate of Patrick Keenan. 



ment was executed by him purporting to waive his claim 
to the said legacies. The instrument was not filed with the 
appraiser, but an affidavit was submitted on behalf of St. 
Vincent Hospital purporting to give the legal effect of the 
instrument signed by Meanagh and claiming that under the 
said instrument the said Meanagh waived all claims which 
he may have had by reason of the alleged invalidity of 
the bequests to the hospitals above mentioned. The ap- 
praiser held that the bequests to the Mount Sinai Hospital 
and St. Vincent Hospital were invalid, and he reported 
these bequests as taxable against Hugh Meanagh, decedent's 
next of kin. From the order entered upon that report this 
appeal is taken. Mount Sinai Hospital and St. Vincent's 
Hospital, having been organized under chapter 319 of the 
Laws of 1848, and the decedent having died less than two 
months after the execution of his will, the bequests to 
these corporations are invalid (Stevenson v. Short, 92 N. 
Y., 433; People's Trust Co. v. Smith, 82 Hun, 494). While 
it has been held that the question of invalidity of bequests 
made in contravention of the statute of i860 can only be 
raised by the parties interested (Amherst College v. Ritch, 
151 N. Y., 282), there is a manifest distinction between the 
Act of i860 and that of 1848. The statute of i860 was 
enacted for the protection of the persons therein mentioned 
(Robb V. Washington & Jefferson College, 185 N. Y., 485), 
while the Act of 1848 prohibited certain corporations from 
taking property under a will executed less than two months 
before the death of the testator, irrespective of his relation- 
ship to the heirs at law or next of kin whom he might leave 
him surviving (Stevenson v. Short, 92 N. Y., 433; Spencer 
V. Hay Library Ass'n, 36 Misc., 393). The bequests to 
these corporations being invalid, the special bequest of 
$2,000 to the Mount Sinai Hospital becomes a part of the 
residuary estate and should be divided among the residu- 
ary legatees (Booth v. Baptist Church, 126 N. Y., 215; 
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Matter of Blake, Sum Decs., 1909, p. 121). The ap- 
praiser, therefore, erred in assessing this bequest against 
Hugh Meanagh, the decedent's next of kin. The one- 
fourth part of the residuary estate bequeathed to the St, 
Vincent Hospital, being a residue of a residue, does not go 
to the remaining general legatees, but passes to the next of 
kin of decedent (Booth v. Baptist Church, 126 N. Y., 215). 
The appraiser was, therefore, correct in assessing this be- 
quest against Hugh Meanagh. The appraiser's report 
should be remitted to him for correction in regard to the 
legacy of $2,000 bequeathed under the will to Mount Sinai 
Hospital and assessed against Hugh Meanagh. 



HAFF V, HAFF. 



Supreme Court, Ne7v York County, Special Term, July, 

1909. 

Action for separation — Preference — Section 970, Code of Civil Pro- 
cedure — Rule 31, General Rules of Practice. 

Section 970 Code of Civil Procedure and Rule 31 of the General 
Rules of Practice do not apply to an action for divorce, there- 
fore motion for framing of issues for trial by jury may, in the 
discretion of the court, be granted. 

Motion in an action for divorce to frame the issues in a 
counterclaim. Motion granted. 

M. Dammann, for the motion. 

Parsons & DuVivier, opposed. 

GiEGERiCH, J. — In this action for a separation the defend- 
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ant has counterclaimed for a divorce, and in her reply the 
plaintiff denies the allegations of adultery set up in the 
counterclaim and also pleads as a defense the commission of 
numerous acts of adultery on the part of the defendant. 
Issue was joined on April i6, 1909, and the cause was no- 
ticed by both parties for trial at the May Special Term. 
On May 22, 1909, the defendant moved for a preference 
on the calendar, and the plaintiff, conceding that the prefer- 
ence was a matter of right, asked that the cause be set for 
trial on June fii. The motion for a preference was granted, 
and the cause was placed upon the Preferred Calendar of 
the Special Term for June 14. On the morning of that 
day the papers upon the present motion were served upon 
the attorneys for the defendant. By this motion an order 
is sought framing the issues raised by the counterclaim and 
the reply for trial by a jury. The defendant urges that 
under the provisions of section 970 of the Code of Civil 
Procedure and Rule 31 of the General Rules of Practice 
this motion should have been made within ten days after 
issue was joined, but this requirement does not apply to a 
cause of action for a divorce (Wilcox v. Wilcox, 1 16 App. 
Div., 423; Conderman v. Conderman, 44 Hun, 181). The 
defendant also claims that by noticing the cause for trial at 
Special Term and asking that it be set for trial upon a day 
certain the plaintiff has waived her right, if any she had, 
to a jury trial. But it is well settled that noticing the cause 
for the Special Term does not amount to a waiver, since 
the cause remains before the Special Term, although cer- 
tain issues are sent to a jury (Wilcox v. Wilcox, supra; 
Tietzel v. Tietzel, 122 App. Div., 873), and I do not see 
that the plaintiff, by failing to oppose the preference to 
which the defendant was entitled and asking that the ap- 
pearance of the cause upon the calendar be deferred until 
June 21, has waived anything to which she would otherwise 
be entitled. The defendant further urges that the action 
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is for a separation, and that there is no provision of law 
giving a right to trial by jury in such an action. But the 
issues sought to be framed here are those raised by the 
counterclaim for a divorce and the reply thereto. It is un- 
necessary to decide whether, under the provisions of sec- 
tions 1757 and 974 of the Code the plaintiff was entitled 
as a matter of right to a jury trial of those issues (Mack- 
ellar v. Rogers, 109 N. Y., 468; Bennett v. Edison Electric 
111. Co., 164 N. Y., 131 ; Herb v. Metropolitan Hospital, 80 
App. Div., 145). If she was so entitled I. hold that she 
has not waived her right to that mode of trial and is still 
entitled to assert it. If she is not so entitled, as a matter 
of right, it is, nevertheless, within the discretion of the 
court to order such a trial (Code, sec. 971; Ettlinger v. 
Trustees, 122 App. Div., 681, 687), and I am of the opinion 
that such an order should be made in this case. The pre- 
cise form of the issue to be submitted to the jury will be 
determined on the settlement of the order. Motion granted 
as indicated, without costs. 



GARVEY V. LARNEY. 

Supreme Court, Special Term, Nezv York County, July 

1909. 

Salary — Garnishment — Section 1391 Code Civil Procediure. 

Section 1391 Code Civil Procedure does not affect or apply to 
judgments rendered before said section went into effect. 

Motion to set aside order obtained under authority of 
Section 1391 of the Code of Civil Procedure. Motion 
granted. 



VOLUME II. 351 



Garvey v. Lamey. 



Ozcen W. Bohan, for the motion. 

Isaac V. Schavrien, opposed. 

GiEGERiCH, J. — On November 7, 1907, the plaintiff ob- 
tained a judgment against the defendant in the Municipal 
Court for the price of certain furniture previously sold and 
delivered to the defendant. The judgment was thereafter 
duly docketed in the office of the Clerk of the County of 
New York, and an execution issued thereon was returned 
by the sheriff of said county wholly unsatisfied. On Oc- 
tober I, 1908, the plaintiff procured an ex parte order from 
one of the justices of this court directing the issuance of 
an execution against 10 per cent, of the salary of the de- 
fendant, who was and is the Secretary of the Fire Depart- 
ment of the City of New York. Such an execution was 
thereafter issued and was served upon the comptroller. 
The defendant now moves to vacate the order under which 
the execution was issued. Before the amendment of sec- 
tion 1391 of the Code of Civil Procedure, effected by chap- 
ter 148 of the Laws of 1908, it was essential that the 
judgment sought to be enforced by an execution against 
wages or salary should have been recovered "for necessaries 
or for work or services, and that such fact should be made 
to appear, by affidavit or otherwise, to the satisfaction of 
the judge granting the order (Laird v. Carton, 116 N. Y. 
Supp., No. 5, p. 851, Advance Sheets of June 7, 1909). In 
the present case the only papers recited in the order were 
certain affidavits, and an examination of those affidavits 
shows that no attempt was made to bring the case within 
the class mentioned in section 1391 of the Code as it stood 
before the recent amendment. Not only does the order it- 
self fail to recite that the judge was in any manner satisfied 
of the facts necessary to bring the case within the pro- 
visions of the statute, but the papers upon which alone the 
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order purports to have been made contain nothing in the 
way of evidence upon the point. It has been held that 
the amendment of 1908 does not affect or apply to judg- 
ments rendered before the amendment went into effect 
(Kelly V. Mulcahy, 116 N. Y. Supp., No. i, p. 61, Advance 
Sheets of May 10, 1909; Laird v. Carton, supra), and as 
the facts before the judge who made the order were not 
sufficient to sustain it under the statute as it was when the 
judgment was rendered the order must be vacated, but 
without costs. 



HOWELL V, THE GERMAN THEATRE. 

Supreme Court, New York County, Special Term, July, 

1909. 

Receiver— Third party order — Section 2441 Code Civil Procedure — 

Construction. 

A motion to vacate an order for the examination of a third party 
on the ground that a temporary receiver for the judgment deb- 
tor had been appointed will be denied as it is held that the ap- 
pointment of a temporary receiver does not affect the right to 
an examination when such receiver is appointed only to preserve 
the assets committed to his charge. 

Motion to vacate third party order. Motion denied. 

Bond & Babson, for the motion. 

Hirsch, Scheuerman & Limburg, opposed. 

GiEGERiCH, J. — ^This is a motion l^y the Fifty-ninth Street 
& Madison Avenue Company, a third party, for whose ex- 
amination an order has been obtained, under section 2441 
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of the Code of Civil Procedure, to vacate such order upon 
the ground that at the time it was granted a temporary 
receiver of the property of The German Theatre, Inc., the 
judgment debtor in this proceeding, had already been ap- 
pointed in an action brought by one Maurice Baumfeld on 
behalf of himself and all the other stockholders of The Ger- 
man Theatre, Inc., who might elect to become parties to 
the action and contribute to the expense thereof, against 
The German Theatre, Inc., and some of its officers to have 
certain alleged fraudulent transfers of its property set 
aside, and also to prevent certain other contemplated trans- 
fers alleged to be fraudulent. In such action, a temporary 
receiver of the property of the judgment debtor was ap- 
pointed to forthwith take possession of all of the assets of 
the corporation and hold the same until the further order 
of the court, to manage and continue the business of the 
corporation, and to convert its assets into cash. As au- 
thority for this application reliance is placed upon Bucki 
V. Bucki (26 Misc., 69), in which case a motion to set aside 
the order for the examination of a third person as to prop- 
erty belonging to the defendant was granted on the ground 
that sequestration proceedings had been instituted against 
the defendant to enforce the payment of alimony, and a re- 
ceiver had been appointed in those proceedings. That case, 
however, is clearly distinguishable in its facts from the 
present one, the basis of the decision there being that the 
receiver in the sequestration proceedings took title to all 
the personalty belonging to the defendant, and that the re- 
ceiver had the remedies afforded by law to discover what 
property he was entitled to claim from the third party 
sought to be examined and that, therefore, the latter should 
not be subjected to the requirements of a useless proceed- 
ing. The receiver in this proceeding, however, did not, as 
will presently be shown, take title to any property of the 
judgment debtor, nor does he possess any authority to insti- 
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tute proceedings in order to ascertain what property he is 
entitled to claim from third persons. The judgment debtor 
is a foreign corporation, and in order to prevent the un- 
lawful disposition and waste of its property this court, in 
the exercise of its equitable jurisdiction, appointed a so- 
called common law receiver pendente lite of its property. 
Such course was expressly sanctioned in Reusens v. Manu- 
facturing & Selling Co. (99 App. Div., 214), where the 
court points out the distinction between a so-called common 
law receiver of the property of the corporation and a statu- 
tory receiver of the corporation itself in these words (p. 
216) : "There is a radical distinction between an action 
which seeks to have a receiver appointed of the property 
and assets of a corporation in order that they may be pre- 
served from unlawful disposition and waste, and an action 
for the appointment of a receiver of the corporation." There 
is, therefore, no force in the contention of the moving party 
that the powers and authority of the receiver of the judg- 
ment debtor are anologous to those of a permanent receiver, 
including the right to maintain any action or special pro- 
ceeding for the purpose specified in section 104 of the 
General Corporations Law. The last mentioned section 
superseded section 1788 of the Code of Civil Procedure, 
which has been cited by the moving party, but upon 
reading its provisions it will be found that the powers and 
duties conferred upon a temporary receiver in actions of 
the character specified in article 6, in which the aforemen- 
tioned section is contained, are not given to a common law 
receiver of the property of the corporation. The order ap- 
pointing this receiver does not in its terms purport to give 
any authority to bring an action to collect the property of 
the corporation committed to his charge. Neither have I 
been referred to, nor am I able to find, after some research, 
any authority which holds that a receiver like the present 
one possesses any such power. Neither do the provisions 
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of section 240 of the General Corporations Law apply to 
the present case. That section confers power upon certain 
receivers to institute proceedings to recover assets, but since 
this receiver was not appointed under subdivision 3 of sec- 
tion 306, article 12 of the Corporation Law, as the moving 
party appears to claim, section 240 has no application. 
Subdivision 3 of section 306 just mentioned was for- 
merly subdivision 3 of section 18 10 of the Code of Civil 
Procedure, and it reads as follows: "An action brought 
by the attorney-general, or by a stockholder, to preserve 
the assets of a corporation, having no officer empowered to 
hold the same." The action in which this receiver was ap- 
pointed was not brought to preserve the assets of a cor- 
poration, "having no officer empowered to hold the same." 
On the contrary, the complaint shows that the corporation 
has officers empowered to hold its property, and that an 
injunction and an accounting is sought against them. Sec- 
tion 1810 of the Code of Civil Procedure, which, as above 
shown, is now section 306 of the General Corporation Law, 
was held in Popper v. Supreme Council (61 App. Div., 405) 
not to interfere with the inherent power of the Supreme 
Court to appoint a receiver of the property of a corpora- 
tion as distinguished from a receiver of the corporation 
itself. Inasmuch as this receiver was not appointed under 
article 12 of the General Corporation Law, but by virtue 
of the general equitable jurisdiction of the court, and was 
appointed receiver not of the corporation itself, but only 
of its property, section 240 of the General Corporation Law 
cannot be invoked by him for the purpose of procuring an 
examination concerning the property of the judgment 
debtor. Since the decision in Bucki v. Bucki (supra) was 
handed down it has been decided in Smith v. Cutler (64 
App. Div., 412) that the appointment of a receiver of a 
judgment debtor in proceedings supplementary to execu- 
tion does not prevent the judgment creditor from obtain- 
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ing an order for the examination of a third party alleged to 
have property of the judgment debtor in his possession. 
The moving party concedes that a receiver in supplement- 
ary proceedings represents the judgment creditor alone 
(Price V. Price; In re Lawrence, 47 N. Y. Supp., 772), but 
contends that the case of Smith v. Cutler (supra) is au- 
thority only for the narrow proposition that where a judg- 
ment creditor has had a receiver appointed in such pro- 
ceedings he may himself examine a third party. Without 
passing upon such point, it is manifest, when we consider 
the restricted powers of a temporary receiver, such as this 
one, that the right of the judgment creditor to examine the 
third party has not been lost by the appointment of such 
receiver. The effect of the appointment of a temporary 
receiver during the pendency of the action is well stated 
in Sigua Iron Co. v. Brown (171 N. Y., 488, 494) ; "The 
appointment of a temporary receiver pendente lite does not 
dissolve a corporation nor restrain the exercise of its cor- 
porate powers. His functions are limited to the care and 
preservation of the property committed to his charge. He 
does not represent the corporation in its individual or per- 
sonal character, nor supersede it in the exercise of its cor- 
porate powers, except as to the particular property con- 
fided to him. * * * 'pj^g ^j^j^ ^Q ^^ property was 

not changed by his appointment. The receiver acquired 
no title, but only the right of possession as the officer of 
the court. The title remains in the corporation in which it 
was vested when the appointment was made" (citing many 
cases). Since the title to all the property of the judgment 
debtor and the right to recover indebtedness due to it still 
remain in the judgment debtor, and have not passed to the 
temporary receiver, the right to maintain proceedings sup- 
plementary to execution and to examine the moving party 
as a third party remain unaffected. Consequently, the rea- 
sons existing in Bucki v. Bucki (supra) and which led to 
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the vacating of the third party order in that case are not 
present here, and motion to vacate the order in question 
should be denied. Motion denied, with $io costs. The 
order to be entered herein will provide for the time and 
place of the examination of the third party. Settle order 
on notice. 



ESTATE OF MARION GRAY, INFANT. 

Surrogate's Court, New York County, July, 1909. 
Infant — Guardian — Section 2846 Code of Civil Procedure. 

An application for maintenance of an infant made to the Surro- 
gate by a guardian appointed by' the Supreme Court must be de- 
nied except as provided for in Section 2748 of the Code of Civil 
Procedure. 

Application by guardian for maintenance of infant. Ap- 
plication denied. 

Frederick Durgan, for petitioner. 

CoHALEN^ S. — Prior to the enactment of section 2846 of 
the Code of Civil Procedure, the surrogates were accus- 
tomed to entertain applications for maintenance of infants 
in cases where guardians had been appointed by them. This 
power was assumed to be given by subdivision 7, section i, 
part 3, chapter 2, title i,of the Revised Statutes, 3d Revised 
Statutes, sthed., p. 362), which empowered the surrogates to 
direct and control the conduct of guardians appointed by them 
as prescribed by law (Dayton's Surrogates' Ed., 1855, p. 633) . 
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Similar powers were conferred by subdivision 3 of said 
section i on the surrogates with reference to executors and 
administrators appointed by them. The courts decided that 
this last mentioned subdivision did not confer upon surro- 
gates a general power of control over executors and admin- 
istrators, and did not authorize the maintenance of inde- 
pendent proceedings under or by virtue of the subdivision, 
but that the powers referred to were to be exercised only 
in the cases and in the manner prescribed by the statute 
(see citations below). The effect of the decisions as to 
the power of the surrogates to direct and control the con- 
duct of executors and administrators was, to say the least, 
to create grave doubts as to the jurisdiction of the surro- 
gates to entertain proceedings for the support and main- 
tenance of infants by guardians appointed by them if, in 
fact, the decisions did not go the length of establishing a 
precedent necessitating the denial of such jurisdiction 
(Dayton's Surrogates' Ed., 1855, p. 633, note; Throop's 
note to sec. 2849; Bevan v. Cooper, 72 N. Y., 328.) Which- 
ever one of these views induced the adoption of section 
2846, it obviously was not in view of what had been pre- 
viously said, the intention of the Legislature to extend the 
jurisdiction of the Surrogate's Court to cases where guar- 
dians had not been appointed by the surrogates. The pro- 
visions of subdivision 7 of section 2472 of the Code of Civil 
Procedure confirm this conclusion. That subdivision sup- 
planted subdivision 7 of Rev. Stat., and manifestly relates 
solely to guardians appointed by the Surrogate's Court. In 
addition to containing the provisions in regard to directing 
and controlling the conduct of guardians found in the su- 
perseded statute, it empowers the surrogates, among other 
things, to compel the delivery by guardians of money and 
other property belonging to their wards. This power, how- 
ever, is made subject to the last clause of the subdivision, 
which requires the power to be exercised in the cases and 
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in the manner prescribed by the statute. Such a case as 
requires the exercise of the power mentioned and prescribes 
the manner of its exercise is found in Section 2748. The 
application of the petitioner, who is a guardian appointed 
by the Supreme Court, must be denied. 



KRUGER V. KRUGER. 

Supreme Court, New York County, Special Term, August, 

1909. 

Marriage — ^Annulment — ^Age of consent— Section 1742-3 of Code of 

Civil Procedure — Constmction thereof. 

In an action for the annulment of a marriage on the ground that 
one of the parties thereto had not at the time of the marriage 
attained the age of consent, though the consents of the parents 
had been obtained to such marriage, it is held that such action 
must fail under the provisions of the Domestic Relations Law. 

Action for annulment of marriage. Complaint dismissed. 

C. /. Engel, for plaintiff. 

Greenbaum^ J. — This is an undefended action for an- 
nulment of marriage upon the ground that plaintiff had not 
attained the age of eighteen years at the time of her mar- 
riage with the defendant. Plaintiff and defendant were 
married in the Borough of Manhattan, City of New York, 
on the 6th day of April, 1908. A marriage license was duly 
issued by the city clerk upon an application in which the 
plaintiff gave her age as seventeen years, and to which the 
written consent of both parents of plaintiff was annexed. 
Plaintiff and her father testify that she was seventeen years 
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and seven months old when she married; that she and her 
husband lived together as husband and wife for about three 
months after their marriage and then separated. At the 
time of separation plaintiff claims she was still under the 
age of eighteen years, and that she attained eighteen years 
of age on August 14, 1908, about eighteen days after her 
separation from defendant. Although it appears that the 
plaintiff was born in the City of New York, no record, either 
public or private, was produced showing the date of her 
birth, nor was any explanation given why the public record 
or a certified copy thereof was not forthcoming. The stat- 
utes relative to annulment of marriages contracted under the 
age of legal consent are somewhat confusing. Section 1742 
of the Code of Civil Procedure provides that "An action 
may be maintained, by the woman, to procure a judgment 
declaring a marriage contract void and annulling the mar- 
riage under the following circumstances: i. Where the 
plaintiff had not attained the age of sixteen years at the 
time of the marriage. 2. Where the marriage took place 
without the consent of her father, mother, guardian or other 
person having legal charge of her person. 3. Where it was 
not followed by consummation or cohabitation, and was 
not ratified by any mutual assent of the parties, after the 
plaintiff attained the age of sixteen years." Section 1743 
of the Code provides : "An action may also be maintained 
to procure a judgment declaring a marriage contract void 
and annulling the marriage for either of the following 
causes, existing at the time of the marriage: i. That one 
or both of the parties had not attained the age of legal 
consent. The remaining subdivisions of section 1743 have 
no application to the case at bar. The Domestic Relations 
Law (Laws of 1896, chapter 272, section 4, and chapter 
14 of the Consolidated Laws, chapter 19, Laws of 1909) 
declares the age of consent to marry to be eighteen years, 
but does not amend section 1742 of the Code. Chapter 
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742 of the Laws of 1907, in force at time of plaintiff's mar- 
riage, amended the Domestic Relations Law by providing 
for marriage licenses, and in subdivision "10" thereof it 
was among other matters provided: "If it shall appear 
upon an application of the applicant, as provided in this sec- 
tion, that the man is under twenty-one years of age, or that 
the woman is under the age of eighteen years, then the 
town or city clerk, before he shall issue a license, shall re- 
quire the written consent to the marriage from both pa- 
rents of the minor or minors, or such as shall then be living, 
or if the parents of both are dead, then the written consent 
of the guardian or guardians of such minor or minors." 
Section 1742 of the Code, therefore, is available to a woman 
only, and under the circumstances therein enumerated, all 
of which must concur. The first is that the plaintiff "had 
not attained the age of sixteen years at the time of the mar- 
riage," and the second that the consent to the marriage had 
not been given by the parent or guardian. Clearly, the 
plaintiff cannot maintain her action under section 1742, in- 
asmuch as she was upwards of seventeen years of age 
when she married with her parents' consent. If any right 
to bring this action exists, it must be found in section 1743 
of the Code, which simply declares that a person who "had not 
attained the age of legal consent" may maintain an action for 
annulment of marriage. The meagre language of this sec- 
tion makes it obvious that it must be read in connection 
with section 1742 and other existing statutes. Section 1743 
is available to either a man or woman under the age of 
legal consent, and section 1742 only to a woman under six- 
teen years of age. If an annulment of marriage contracted 
by a girl under sixteen years of age may not be decreed 
where the marriage took place with the consent of the parent, 
it follows that the Legislature must have intended that an 
annulment may not be granted in the case of an infant above 
sixteen years of age and under eighteen years of age where 
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the consent of parent or guardian of the infant to the mar- 
riage had been obtained. The legislative intent, as above 
indicated, is further evidenced by the provisions of the Do- 
mestic Relations Law relative to marriage licenses above 
quoted, expressly permitting the issuance of a license to 
marry to a woman under eighteen years of age where the 
consent of parents or guardians is obtained. It follows, 
therefore, that the plaintiff is not entitled to an annulment 
of her marriage. Independently of the foregoing con- 
clusions, and in view of the apparently increasing number 
of suits for the annulment of marriages contracted under 
the age of legal consent, I deem it proper to state that the 
proof of the age of the plaintiff in this case is unsatisfacr 
tory, resting, as it does, upon the uncorroborated testimony 
of the interested witnesses, and without any record evidence. 
The complaint is dismissed. 



PEOPLE EX REL. PERSCH v. FLYNN. 

Supreme Court, Special Term — New York County, August. 

1909. 

Crime — Commitment— Necessity of written information. 

Upon the commitment of a person charged with a crime, written 
information which tends to show that the prisoner has committed 
the crime with which he is charged must be filed with the magis- 
trate. 

Writ of Habeas Corpus. Writ sustained. 
Karlin & Busch, for relator. 



Wm, Trovers Jerome — Dist. Atty. — opposed. 
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Lehman, J. — The relator has been held in $so,(XX) bail 
for further examination upon an affidavit of a police officer 
stating that he arrested the relator on "suspicion of having 
committed the crime of grand larceny, as deponent verily 
believes from the fact that defendant is charged by one M. 
M. Joyce that defendant had taken, stolen and carried away 
securities of the value of $110,000." It was conceded on 
the argument, and upon the authority of numerous cases 
it can hardly be disputed, that such an affidavit is insufficient 
to authorize the issuance of a warrant or to hold the accused 
to answer the complaint; but it is claimed that where the 
relator was not arrested under a warrant such an affidavit is 
sufficient to allow his commitment for further examination, 
especially where he has consented to an adjournment. In 
the case of People ex rel. Farley v. Crane (94 App. Div., 
397) the relator was held upon a similar affidavit for fur- 
ther examination, and after such further examination, and 
upon oral proof, he was held to answer the complaint. The 
Appellate Division, upon an appeal from an order dismiss- 
ing the writ, said (94 App. Div., 400) : " * * * if the 
defendant is to be committed pending an adjournment of 
the examination, or to await trial or the action of the grand 
jury, there must exist as a basis for such commitment a 
deposition or other evidence, not oral, and depending upon 
the recollection of the magistrate, but in writing, and tend- 
ing to show that the prisoner has committed the crime. Sec- 
tion 192 of the Code of Criminal Procedure authorizes the 
commitment of a defendant for examination upon his fail- 
ure to give bail or where the offense is not bailable. If, as 
is to be inferred from return of the magistrate, the practice 
of committing defendants pending examination without the 
presentation of proper information in the form of a depo- 
sition prevails, it is unauthorized, and should be discon- 
tinued," (Italics are mine.) Upon this decision I am 
constrained to sustain the writ. In making this decision I 
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do not decide that a magistrate may not hold for further 
examination an accused person, even though it has not yet 
appeared upon the examination by satisfactory evidence 
that a crime has been committed, and that there is sufficient 
cause to believe the defendant guilty thereof, but there must 
at least be an information filed sufficient to give the mag- 
istrate jurisdiction to make the examination (People ex rel. 
Livingston v. Wyatt, 186 N. Y., 383). Since the magis- 
trate in this case has never obtained jurisdiction, no waiver 
of the defendant can make the commitment valid. 



CITY OF NEW YORK v. MASON, AU & MaGEN- 
HEIMER CONFECTIONERY CO. 

Supreme Court, Special Term, New York County, August, 

1909. 

Tax— 'Non-payment thereof — ^Foreign corporation — Personal Judg- 
ment. 

An action for a personal judgment cannot be maintained against 
a foreign corporation for the non-payment of taxes. The en- 
forcement of a tax against a non-resident must be a proceeding 
in rem. 

Demurrer to complaint in action against foreign corpo- 
ration to recover personal judgment for non-payment of 
taxes. Demurrer sustained. 

G, N. Webster, for demurrant. 

Francis K. Pendleton, opposed. 

Greenbauh^ J. — ^Demurrer to complaint for insufficiency. 
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This action is brought to recover a personal judgment for 
non-pa)m[ient of the tax imposed upon the capital of the 
defendant invested in this State. It is alleged that the 
defendant is a foreign corporation; that the Board of Tax 
Commissioners of the City of New York duly assessed the 
defendant, upon its capital invested in the State of New 
York, in the sum of $150,000 for the purpose of taxation 
for the year 1907; that the defendant applied in writing to 
the board of taxes and assessments of said city, in March, 
1907, for a reduction of said assessment, and after a hear- 
ing upon written evidence submitted to it by defendant the 
said board reduced the amount of the said assessment from 
$150,000 to $78,050. Plaintiff concedes that but for the 
appearance of the defendant before the board of taxes and 
assessments this action could not be maintained (City of 
N. Y. V. MacLean, 170 N. Y., 374). In the MacLean case 
(supra), section 936 of the New York Charter, under which 
this action is brought, was construed as not conferring 
power "to enforce the payment of a tax as a personal lia- 
bHity against a non-resident of the State, although he had 
personal property within it which was subject to assessment 
and taxation." Plaintiff, however, contends that the ap- 
pearance of the defendant before the tax commissioners 
for a reduction of the assessment operated as a waiver of 
the right now asserted of its immunity from personal lia- 
bility for non-payment of the tax. The Matter of MacLean 
(138.N. Y., 158) is relied upon as an authority in support 
of plaintiff's contention. That was a case of a domestic 
corporation which had appeared before the assessing com- 
missioners and applied for a reduction of its assessment 
upon a statement filed by it which, among other matters, 
referred to the City of New York as the place where the 
principal office for the transaction of its business was lo- 
cated. It was held "that the appellant's conduct was such 
as to induce in the minds of the assessing officers the belief 
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that it was a proper subject of personal taxation in New 
York, and that it assented to such taxation there, disputing 
only the amount for which it was taxable and that it cannot 
now justly complain if it is compelled to pay the tax thus 
imposed." That case seems to me readily distinguishable 
from the one at bar. There we have the case of a domestic 
corporation acknowledging its residence in the City of New 
York for the purpose of taxation, under the Personal Prop- 
erty Tax Law applicable to residents. In the case under 
review the defendant is taxed under the General Tax Law 
applicable to non-residents, which reads as follows: "Sec- 
tion 7. When property of non-residents is taxable. Sub- 
division I. Non-residents of the State doing business in 
this State, either as principals or partners, shall be taxed 
on the capital invested in such business as personal prop- 
erty at the place where such business is carried on to the 
same extent as if they were residents of the State." There 
is no doubt that defendant was properly assessed in the 
City of New York for its capital there invested, and that 
the tax commissioners had jurisdiction in the matter. The 
fact that the tax assessors were vested with jurisdiction 
over the subject matter necessarily implies the right of the 
defendant to appear before the assessing officials for the 
purpose of securing as low an assessment as the facts may 
warrant, and such appearance should not and cannot result 
in a submission to the penalty of a personal judgment, which 
under the law is applicable only to residents. The juris- 
diction of the assessors was of the property and not of the 
person, and the enforcement of a tax against a non-resident 
must be in a proceeding in rem. This conclusion seems to 
be inevitable from the reasoning of the court in the City 
of New York v. MacLean (170 N. Y., 374), notwithstand- 
ing the obiter language therein that "while all necessary 
proceedings were taken to impose a tax upon such stock no 
personal notice of the assessment was actually given to the 
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defendant nor did he in any way appear therein." That no 
personal liability exists on the part of a non-resident under 
the facts appearing in this case is also apparent from the 
opinion of the court in Dewey v. Des Moines (173 U. S., 
204). The demurrer must be sustained, with costs to the 
defendant, and as it is not evident that the plaintiff can 
amend its complaint to overcome the conclusions at which 
I have arrived there is no reason to grant leave to amend. 



U. S. FIDELITY & GUAR. CO. v. FLEMING & LEN- 

TILHON. 

Supreme Court, New York County, Special Term, August, 

1909. 

Execution — Sheriff's Fees — Levy— Real property. 

To entitle the sheriff to his fees by virtue of an execution against 
real property, the value of defendant's equity in said property 
must be shown. 

Motion by the sheriff of New York County to recover his 
fees by virtue of an execution. Motion denied. 

Maurice B. Blumenthal, for the motion. 

Sumner Bowman, opposed. 

Brady^ J. — On April 14, 1909, there was lodged in the 
office of the Sheriff of the County of New York an execu- 
tion in this action for the sum of $5,278.99. On April 15, 
1909, pursuant to such execution, the said sheriff levied 
upon personal property of one of the defendants, said to be 
of the reasonable value of $50. On or about April 16, 
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1909, an application was made to this court on behalf of 
John Fleming, one of the defendants, to vacate and set aside 
the judgment and the levy made under such execution, and 
for leave to said defendant to serve his answer and defend 
this action. Thereafter, pursuant to said application, the 
judgment was vacated and the levy set aside. It is claimed 
by the sheriff that at the time said execution was lodged 
with him in his office as aforesaid, and thereafter and now, 
the defendant Fleming was and is the owner in fee of cer- 
tain real estate in the County of New York, with an equity 
more than sufficient in value to fully satisfy the said exe- 
cution, with interest and sheriff's fees. As alleged proof 
of this he offers annexed to his moving affidavit herein a 
card obtained by him from the Title Guarantee & Trust 
Company of New York, commonly called a "last owner's 
search," which shows that in the office of the Register of 
the County of New York appears the record of a deed to 
John Fleming for a consideration of $12,000, dated Febru- 
ary 26, 1892, and recorded February 27, 1892, in section 5 
of Conveyances, liber 10, page 167, of certain real estate in 
said county. The said affidavit of the sheriff alleges that 
said search returns that there appears upon the records of 
said register's office no instrument of conveyance transfer- 
ring the said property from the said Fleming. The sheriff 
claims poundage upon the full amount of said execution. 
The fees of the Sheriff of New York County are regfulated 
by chapter 418, Laws of 1892. Subdivision 7 of section 2 
of said act provides that the sheriff shall receive for col- 
lecting money by virtue of an execution or an attachment 
for the payment of money in an action * * * 5 per 
centum upon the first $1,000 collected, 2^ per centum on the 
next $9,000 and i per centum on all sums over and above 
$10,000, and when a settlement is made after a levy by vir- 
tue of an execution the sheriff is entitled to poundage upon 
the value of the property levied upon not exceeding the sum 
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at which the settlement is made, and where an execution 
has been vacated or set aside the sheriff is entitled to pound- 
age upon the value of the property levied upon not ex- 
ceeding the amount specified in the execution. The sheriff 
bases his right to full poundage under the provisions of 
the clause last above. A glaring absurdity will be noticed 
in these provisions in that when a settlement is made by act 
of the plaintiff after a levy the sheriff must accept compen- 
sation based upon the amount of the settlement, however 
small, even if the property levied upon equal in value the 
amount of the execution, while if the execution is set aside 
after levy, even against plaintiff's protest, he may collect full 
poundage if the value of the property levied upon equal the 
amount of the execution. It is well settled that a formal 
levy upon real estate is not necessary before proceeding to 
advertise and sell. The judgment is a lien upon the land, 
and the execution comes as a power to enable the creditor 
to reap the fruits of the seizure already made by the 
docketing of the judgment (Wood v. Colvin, 5 Hill, 230; 
Colt V. Phoenix Ins. Co., 54 N. Y., 595). A levy is, there- 
fore, not necessary to authorize the sheriff to proceed to 
advertise and sell real estate, but does it follow that he is 
entitled to collect poundage within the meaning of the 
statute aforesaid without an actual levy ? I think not. His 
right is conditioned iij words upon a previous levy, and 
such levy, though unusual and unnecessary for the valid 
execution of the writ, must be made, or steps equivalent 
to a levy taken, before a plaintiff can be virtually penalized 
through the vacation of the execution. The lodgment of 
the execution with the sheriff is not a levy. If it were so. 
it would be a levy as well upon real estate actually owned 
by a defendant but of which the sheriff had absolutely no 
knowledge, and if no property of said defendant came to 
the knowledge of the sheriff out of which to satisfy the 
writ, on the return of such execution necessarily nulla bona. 
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the sheriff would actually return a writ unexecuted under 
which a levy existed whether the sheriff knew it or not. 
Assuming, however, that the sheriff would be entitled to 
poundage without actual levy or other steps to enforce the 
execution, I am of the opinion that the proof herein is 
insufficient to show the value of the interest, if any, of the 
defendant Fleming in the real property referred to. The 
possible ownership of such property by Fleming was not 
discovered until April 20, 1909, after the execution had 
been stayed. While the consideration expressed in the 
deed may have been $12,000, the property may have been 
subject to a mortgage for almost that amount; the title of 
Fleming may have been worthless, or for many other rea- 
sons his interest in the property may have been worth much 
less than the amount of the execution. I think the burden 
is upon the sheriff not only to allege but absolutely prove 
its value in this application. Motion denied. No costs. 
Settle order on notice. 



PEOPLE OF THE STATE OF NEW YORK BY THE 
PUBLIC SERVICE COMMISSION FOR THE 
FIRST DISTRICT v. JOLINE, ETC. 

Supreme Court, Special Term, New York County, August, 

1909. 

Demurrer— Complaint — Section 46 Public Service Commissiona Act — 
Annual report of corporations— Filing Thereof. 

Under authority of Section 46 of the Public Service Commissions 
Act every corporation must file an annual report and upon fail- 
ure to do so an action can be brought to recover the penalties al- 
lowed by the statute for said failure. 
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Demurrer to complaint. Demurrer overruled. 

Masten & Nichols, for demurrant. 

G. S. Coleman, opposed. 

Hendricks, J.* — This action is brought to obtain a judg- 
ment against defendants in their representative capacity 
"for the sum of $100 penalty for each and every day of 
such default, or in all, for the sum of $7,600." Plaintiff 
alleged that the defendant "did not on or before September 
30, 1908, or at any time make or file the said annual report 
of the operations of said railroad for the year ending June 
30, .1908, and of its condition on that day in the form as 
prescribed or otherwise, and have wholly failed to make 
or file the same." In support of their demurrer on the 
ground "that the complaint does not contain facts sufficient 
to constitute a cause of action," defendants make the claim 
that no penalties have accrued because no statute requires 
the filing of an annual report. They refer to section 46 of 
the Public Service Commissions Act and point out that the 
only annual report prescribed is the one required under 
this act, and they argue that the act does not require the 
filing of any report. Said section, so far as it is pertinent 
to that question, reads as follows : "Each commission shall 
prescribe the form of the annual reports required under 
this act to be made by common carriers, railroads and street 
railway corporations. * * * The contents of such re- 
ports and the form thereof shall conform, as near as may 
be, to that required of common carriers under the provis- 
ions of the Act of Congress entitled 'An Act to Regulate 
Commerce' * * *. The commission may require such 
report to contain information in relation to rates or regu- 
lations concerning fares or freight * * *. The annual 
report required to be filed by a common carrier, railroad 



372 CURRENT COURT DECISIONS. 



People of the State of New York v. Joline, etc 



or street railway corporation shall be so filed on or before 
the thirtieth day of September in each year." It is con- 
ceded that section 57 of the Railroad Law requires ever>' 
such corporation to file an annual report. Whether section 
46, above quoted, refers to such reports may be a debatable 
question, but I think Section 46 provides for the making and 
filing of such a report independently of tHe Railroad Law. 
The words "the annual report required to be filed by a 
common carrier*' are sufficiently definite to indicate an in- 
tention by the Legislature that such report shall be filed as 
is required by the Railroad Law, or else such report as may 
be indicated by the commission in the form which they 
prescribe. It is not material for the purpose of the point 
under consideration whether the form referred to is defi- 
nitely described or not. The commission is directed to 
prescribe a form as near as may be to that required by the 
Interstate Commerce Act, and the corporations are directed 
to fill out the form and have it filed in the office specified. 
Another point urged by defendants is that they are not in 
default, because the complaint does not allege that a blank 
form was furnished to them within a reasonable time before 
September 30, 1908, when the annual ^ report should have 
been filed. Defendants admit by their demurrer that they 
filed no report of any kind at any time, and it seeems to be 
assumed by both sides that an excuse for their failure is 
not a matter of defense, but that it is a matter to be pleaded 
and proved by plaintiffs. The point seems to be that in 
this action for a penalty plaintiffs must allege that they fur- 
nished a blank form within a reasonable time before the 
rei)ort was required to he filed and that the defendants 
thereafter made default in omitting to file the report. As- 
suming, as both parties assume, that plaintiff's cause of ac- 
tion would be incomplete without an allegation that a form 
of report was seasonably furnished to defendants, we must 
turn to the complaint in order to determine whether such 
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an allegation is contained therein. Omitting portions of the 
allegations not necessary to be considered under the point 
in question, the complaint reads as follows : "VI. The Pub- 
lic Service Commission of the First District, as aforesaid, 
on the 26th day of June, 1908, duly prescribed the form of 
annual report, as aforesaid * * * and * * * fur- 
nished to the defendants, as receivers as aforesaid, a blank 
form for said report." I think that within the rules applica- 
ble to the construction of pleadings, that paragraph alleges 
two facts, one of which is that on June 26, 1908, a form was 
prescribed, and that on June 26, 1908, that form was fur- 
nished to defendants. I have omitted the word "duly" be- 
fore furnished, and the words "as required by law." The 
word "duly" seems to be superfluous as plaintiffs are not 
attempting to plead a "judgment or other determination," 
and therefore section 532 of the Code of Civil Procedure has 
no application. Whether the blank form was furnished "as 
required by law," is a question to be determined by the court, 
and not one to be assumed and pleaded by a party to the 
litigation. When the Code Requires a cause of action to 
be stated in plain and concise terms, the requirement cannot 
be satisfied by the substitution of words like "duly" and 
"as required by law" in place of the facts themselves. I 
find no difficulty, however, without those words in finding 
an allegation that the blank form was furnished on June 26, 
1908. As the report must be filed on or before September 
30, it follows that the form must be furnished a reasonable 
time prior to that date or the act of furnishing it would be 
wholly superfluous. While the allegation is that the form 
was furnished in June, it would probably be an immaterial 
variance should the proof show that it was served at a later 
date, provided that the service was early enough to enable 
defendants to use it in making up their report. Of course, 
if plaintiffs failed to prove that the blank form was fur- 
nished within a reasonable time before September 30, 1908, 
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their action would fail. In the view taken by me and just 
stated, it may not be necessary for me to refer to plaintiff's 
contention that they are not required by the statute to fur- 
nish a blank form, except in those cases where changes or 
additions have been made in the form of report prescribed. 
I am unable to perceive any force in this contention. It 
seems probable that the convenience of corporations and 
public officers would be greatly served by the filing of re- 
ports as nearly uniform in the manner of their making up 
as it is practicable to make them. Such uniformity would 
require each year the transmission to every such corporation 
of a form prescribed by the commission, and I have no 
doubt that the Legislature intended and has so directed that 
such a blank form be furnished within a reasonable time 
prior to the date on which the report must be filed. De- 
fendants make a further point that no facts are alleged in 
the complaint under which evidence can be received to 
prove that the blank form prescribed conforms as near as 
may be to that used by the Interstate Commission. I am 
inclined to look upon the provision requiring the form to 
be prepared in that manner not wholly directory, perhaps, 
but as leaving the matter very much to the judgment and 
discretion of the commission. It is not a matter which verv 
closely concerns the defendants. Perhaps if the form pre- 
scribed was such as to greatly harass the defendants, they 
might have some remedy, but I do not think that the remedy 
consists in a demurrer to the complaint. Another ground 
of demurrer is that this court is without jurisdiction, and 
defendants contend that the defendants are not a corpora- 
tion, but are the officers of a Federal Court. The Public 
Service Commissions Act provides that the commission in 
the first district extends to railroads and street railroads 
within the district, and to persons or corporations operating 
the same. The act also provides that the terms "street rail- 
road corporations" includes "trustees or receivers appointed 
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by any court whatsoever/* and that a street railroad 'in- 
cludes every railroad, by whatsoever power operated * * 
* upon, along, above or below any street." The Public 
Service Commissions Law (sec. 59) provides that an action 
to recover a penalty or a forfeiture under that act may be 
brought in any court of competent jurisdiction in this State 
in the name of the People, and shall be commenced and 
prosecuted to final judgment by counsel to the commission. 
Finally, it is provided by section 3 of the Act of Congress, 
dated August 13, 1888 (Compiled Statutes, vol. i, p. 582), 
that every receiver of any property, appointed by a Fed- 
eral Court, may be sued without previous leave of the court. 
Under that statute it seems to have been decided that Fed- 
eral receivers may be sued in a State Court (R*y Co. v. 
Johnson, 151 U. S., 81; Erb v. Morasch, 177 U. S., 584). 
It seems, therefore, that this court has jurisdiction both of 
the person of defendants and of the cause of action. I 
conclude, therefore, that the complaint alleges a cause 
of action under the statute and that -the demurrer, must be 
overruled, with leave to defendants to withdraw the same 
and plead over on payment of costs. 



EPSTEIN V, SMITH. 

Supreme Court, New York County, Special Term, Septem- 
ber, 1909. 

Injtmction— New York Charter, Section 6xa. 

A motion for a mandatory injunction to compel the Park Com- 
missioner to revoke certain permits for the erection of tempor- 
ary stands will not be granted when it is not shown that the 
said commissioner receives any personal gain from uie granting 
of such permits and that he has been diligent in granting such 
applications under the authority of Section 612 of the Greater 
New York Charter. 
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Epstein v. Smith. 
Motion for an injunction. Motion denied. 

Louis Epstein, for the motion. 

Francis K, Pendleton, F. E. Pierce (of counsel), opposed. 

Blanchard, J. — The plaintiff herein prays for a manda- 
tory injunction to compel the revocation by the park com- 
missioner of permits granted by him to certain individuals 
for the purpose of erecting stands upon that portion of Cen- 
tral Park known as the east side of Central Park West, 
upon the north side of Fifty-ninth street, between Eighth 
and Fifth avenues, and on Fifth avenue, between Fifty- 
ninth and Fourth streets, upon the ground that no power 
is given him to grant such permits where the grantees shall 
charge admission to them for private gain. This motion is 
brought on by an order to show cause, addressed to the 
police commissioner and the commissioner of parks, and 
to certain other individuals whose names are unknown to 
the plamtiff. Service of the order has been made only 
upon the commissioner of parks, and as to him service was 
made only by leaving an unsigned copy of the order to 
show cause. The moving papers allege that the commis- 
sioner of parks has issued certain licenses to various par- 
ties purporting to permit them to erect stands at the places 
above mentioned, which stands incumber the sidewalks and 
park property of the city ; that these stands will be used by 
the parties enjoying these licenses to the exclusion of the 
general public for the purpose of viewing the parade of the 
Hudson-Fulton Celebration; and that by reason of these 
acts the plaintiff, as a taxpayer, will suffer loss and damage. 
The moving papers fail to allege that any profit has been 
sought by the commissioner of parks or the City of New 
York in the granting of such licenses, and it is not satis- 
factorily established that any profit has been sought by any 
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licensee in the use of such licenses; and they further fail 
to allege that the plaintiff is assessed in the sum of $i,ooo 
or more, or any of the circumstances upon which may be 
predicated a pecuniary loss to the plaintiff as taxpayer or 
to the City of New York by reason of the acts of the com- 
missioner of parks. The Greater New York Charter (sec. 
612, as amended by Laws of 1908, chap. 135) provides that: 
"Each commissioner shall have charge of the management 
and be responsible for the care of all such parks, parkways, 
squares and public places as are situated in the borough or 
boroughs over which he has jurisdiction, and of the streets 
and avenues immediately adjoining the same;" that he shall 
have power "to institute and execute all measures for the 
improvement thereof for ornamental purposes and for the 
beneficial uses of the people of the city ;" and that he shall 
also have power "to construct, erect and establish seats * 
* * when he may deem it tasteful or appropriate so to 
do on any part of the public streets and avenues within 
such enviroments." Obviously, the provision of law just 
quoted permits the erection of seats in such number and 
manner as the commissioner may determne for the use of 
th6 pubic generally. The language of the section is com- 
prehensive, and it may well be claimed that the cornmis- 
sioner has, in the exercise of his discretion, the right to 
do under it all that it is claimed he has done. As no ap- 
propriation is available to the commissioner of parks for 
the erection of seats for the benefit of all the people who 
may desire to review the parade of the Hudson-Fulton 
Celebration, it would seem, under the circumstances, that 
the commissioner might properly delegate the right to erect 
seats to such persons and organizations as he may reason- 
ably deem most peculiarly interested in the purposes of the 
celebration, and if no corrupt motive is shown in the exer- 
cise of his discretion, and no abuse of the right for the 
purpose of financial gain on the part of those persons or 
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organizations to whom the right has been delegated, the 
court will not disturb the exercise of the commissioner's 
discretion. The moving papers fail to disclose any corrupt 
motive on the part of the commissioner of parks, 
or any attempt at pecuniary advantage on the part 
of the licensees, and the answering affidavit of the 
commissioner of parks shows that he has been vigi- 
lant in refusing and revoking licenses to persons and 
organizations which sought to derive pecuniary advantage 
therefrom, and the answering affidavits of the licensees 
who have appeared herein affirmatively show that such licen- 
sees are organizations of a patriotic character, and that no 
pecuniary advantage is being derived from the licenses. 
The seats and stands complained of in the present case are 
of a temporary character and will continue only for several 
days. In this respect the present case is distinguishable 
from the cases relied upon by the plaintiff, in which the 
incumbrance was of a permanent character. For the rea- 
sons above mentioned the court does not feel that the plain- 
tiff has established beyond doubt his right to the relief 
sought. Upon the well-settled rule that a preliminary in- 
junction will not be granted to protect a right which de- 
pends upon a disputed question of law, the court must re- 
fuse to grant this motion. The court is influenced in this 
decision by the fact that excepting the commissioner of 
parks none of the parties who might be most affected by the 
granting of such relief has been served herein. Motion 
denied. 
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WILLIAMSBURGH TRUST CO. r. GOTTSCH. 

Supreme Court, Kings County, Special Term, September, 

1909. 

Judicial sale — Mortgage— Title. 

Held, That a purchaser at a judicial sale will be compelled to take 
title, notwithstanding the fact that the premises are covered by 
a mortgage unsatisfied of record, providing the mortgage was 
due more than twenty years before the date of the sale and no 
proof exists of any payment of principal or interest within that 
time. 

Motion to compel purchaser to complete purchase. Mo- 
tion granted. 

Dykman, Oeland & Kuhn, for the motion. 

L. //. Hurst, opposed. 

AspiNWALL^ J. — It is now well settled law in this State 
that a purchaser at a judicial sale will be compelled to take 
title notwithstanding the fact that the premises are covered 
by a mortgage unsatisfied of record, providing the mort- 
gage was due more than twenty years before the date of the 
sale and no proof exists of any payment of principal or 
interest within that time. The mortgage in question bears 
date April 3, 1877, and was made payable on demand, which 
would bring it within the time limit. More than twenty 
years having elapsed the presumption of payment becomes 
conclusive in the absence of any proof of payment, and the 
burden is on the purchasers to rebut this presumption. This 
they have failed to do. I therefore find that the title is a 
marketable one, and the purchasers should be required to 
complete their purchase (see 117 App. Div. Reports, p. 749, 
and cases there cited). Motion granted, with costs. 
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STATE BANK v. VVILCHINSKY. 

Supreme Court, Neiv York County, Special Term, Septem- 
ber, 19C9. 

Contempt — Order to Show Cause — Service. 

Under the authority of Section 757, Chapter 30, of the Consoli- 
dated Laws, a motion to punish as for contempt may be com- 
menced by the service of an order to show cause — which shall 
be considered as notice of motion and need not be served per- 
sonally upon the defendant. 

Motion to punish for contempt. Motion granted. 
Benj. N. Cardoso, for the motion. 
Henry A, Friedman, opposed. 

GiEGERiCH, J. — The respondent, Harris Shapiro, having 
purchased the premises which are the subject of this action 
at the foreclosure sale thereof, and having failed to com- 
plete his purchase by payment of the balance of the purchase 
price, an order was obtained by the plaintiff which directed 
the respondent to pay to the referee the amount of the re- 
sulting damages, which had been ascertained upon a refer- 
ence had for that purpose. That order was served upon 
the respondent personally. In the proceeding in which that 
order was obtained and which was a special proceeding 
(Merges v. Ringler, 158 N. Y., 701), the respondent was 
represented by the firm of Johnson & Johnson as his at- 
torneys. The order was not obeyed, and the respondent 
appealed from it, but failed to give the security necessary 
to stay proceedings. Thereafter the order to show cause 
upon which the present motion made was obtained. It 
directs the respondent and his attorneys to show cause why 
the respondent should not be punished as for a contempt in 
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not complying with the directions of the previous order. 
This order to show cause was served at the office of John- 
son & Johnson in the absence of both members of firm, 
one of whom was in Europe and the other in the State of 
Maine at the time. It was not served upon the respondent 
personally, and the preliminary objection is made in his 
behalf that the court has not acquired jurisdiction to pun- 
ish him. The Judiciary Law (sec. 757, chap. 30, of the 
Consolidated Laws) provides that proceedings to punish 
for a contempt are to be commenced either by an order to 
show cause or by the issuance of a warrant of attachment. 
It is further provided (id., sec. 761) that where an order 
to show cause is used it is equivalent to a notice of motion, 
and that the subsequent proceedings thereupon are taken 
in the action or special proceeding, as upon a motion made 
therein. On the other hand, where a warrant of attach- 
ment is first obtained, an original special proceeding is 
thereby commenced (id., sec. 762). In the case at bar the 
proceeding to punish for contempt is a proceeding in the 
special proceeding brought to compel the completion of the 
purchase, and is not itself a separate and original special 
proceeding (Pitt. v. Davison, 37 N. Y., 235; Grant v. 
Greene, 121 App. Div., 756). And the subsequent pro- 
ceedings upon the order to show cause are to be taken as 
upon a motion made in the special proceeding. The papers 
upon a motion could, of course, be served upon the attor- 
neys in the manner in which the order to show cause was 
served in the present case. The respondent was a party to 
the special proceeding, although not to the action, and I 
think my conclusion that the service was sufficient is sus- 
tained by the case of Grant v. Greene (121 App. Div., 756). 
In Matter of Depue (185 N. Y., 60), upon which the re- 
spondent relies, the order requiring the person adjudged 
guilty of a contempt in failing to appear before a referee 
to testify as a witness in supplementary proceedings was not 
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personally served upon him. Here the order which it is 
claimed the respondent disobeyed was personally served 
upon him. The case last cited, as well as Goldie v. Goldie 
{jj App. Div., 12), which may be claimed to apply to the 
present case, is distinguished in Grant v. Greene (supra), 
and for the reasons stated in the opinion in the latter case, 
both of said cases were held not to be in point. The objec- 
tions are, therefore, overruled. 



BISHOP V. BOARD OF EDUCATION. 

City Court of the City of New York, Special Term, October, 

1909. 

Municipal Corporation — City Court— Jurisdiction— -DemuzTer. 

The City Court does not have jurisdiction in a case in which one 
of the parties thereto is a municipal corporation, and a demurrer 
on such ground will be sustained. 

Francis K. Pendleton, for demurrant 

Isidore Klatzkie, opposed. 

O'DwYER, C. J. — It has frequently been decided that since 
the revision of the Greater New York Charter the fixation 
of the salaries of janitors of public schools in the City of 
New York must be made by the board of aldermen under 
section 56 of the* revised charter (People ex rel. Ajas v. 
Board of Education, 104 A. D., 162; Farrell v. Same, 113 
A. D., 405 ; Lester v. Same, Supreme Court, Special Term, 
Kings County, opinion by Carr, J., filed July 9, 1909). The 
demurrer to second cause of action upon the ground that 
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same fails to state facts sufficient to constitute a cause of 
action must therefore be sustained upon the ground that 
the salary in question was fixed by the defendant and not 
by the proper legal authority. The demurrer to both causes 
of action upon the ground that the City Court has noc juris- 
diction of the person of the defendant presents a different, 
but, in my opinion, a question that is not open for serious 
discussion, since the decision in O'Connor v. City of New 
York (191 N. Y., 238), wherein it was held that the city 
cannot be sued in the City Court. The plaintiff ad- 
mits that the City Court has no jurisdiction of actions 
wherein the City of New York is defendant, but insists 
that the defendant herein is a private corporation separate 
and apart from the City of New York to be sued and sue 
in its own name, and hence that this court has jurisdiction 
over it, and cites as authority for the proposition Gunnison 
V. Board of Education (176 N. Y., 11). A careful reading 
of that case fails to disclose any merit in the claim so ad- 
vanced. All that the Court of Appeals decided therein was 
that in an action by a school teacher to recover back salary 
the board of education, and not the city, was the proper party 
defendant. That when a party seeks to impose a liability 
upon that part of the public funds which has beei? set apart 
for the administration of the school system he can do so 
only by suing the board of education. The question here 
presented was not before the court and hence not decided. 
Section 96 of the charter enumerates the board of education 
as one of the departments of the city, and section 108 states 
that the head of the department shall consist of a board 
composed of forty-six members. The only distinction be- 
tween the department of education and the majority of the 
other departments enumerated in section 96 consists in the 
fact that while the head of the department of education is 
a corporate board the head of most of the other depart- 
ments is an individual. But a difference in the personalities 
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of the supervising heads does not alter the fact that the 
governmental subdivision of the municipality over which 
he or it presides is a department of the City of New York, 
and if this court is without jurisdiction to entertain an 
action wherein the city is a defendant I do not see how it 
can do so in a cause wherein one of the city's departments 
is sued. Furthermore, it is clear that this court is without 
jurisdiction to entertain an action in which a public mu- 
nicipal corporation is defendant, and that the Board of 
Education of the City of New York is not a private cor- 
poration but a public municipal corporation exercising vast 
powers is so stated in the opinion in the Gunnison case. 
Prior to the decision in that case and as early as Callahan v. 
the Mayor (66 N. Y., 656) it was held by the Court of 
Appeals that the statute giving the City Court jurisdiction 
of actions against corporations contemplated private cor- 
porations only, and subsequent to the Gunnison case that 
high tribunal in O'Connor v. the City of New York re- 
peated with approval its decision in the Callahan case. The 
plea to the first cause of action, that the same does not 
state facts sufficient to constitute a cause of action, having 
been withdrawn, the demurrer in all other respects is sus- 
tained with costs. Settle findings and judgment upon two 
days' notice. 



PEOPLE EX REL. SWAN v. DOXSEE AND ANO. 
Supreme Court, Kings County, Special Term, October, 1909. 

Mandamus— Trustees of Town— Right to Giye Ezdusiye Use— Dock. 

The trustees of a town, who have the right to regulate the use of 
a dock belonging to the town, may lease a portion of said prop- 
erty to a corporation when the portion so leased in no way inter- 
feres with the rights of the public in said property. 
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Application for mandamus to compel removal of ice 
house from public dock. Application denied. 

Coombs & Wilson, for relator. 

Elliott J, Smith, Bay lis & Sanborn (of counsel), for de- 
fendants. 

Crane, J. — Chapter 503, laws 1857, cedes to the Town of 
IsHp the interest of the people of the State of New York 
in certain lands within said town, and provides, section 3: 

"The electors of the Town of Islip shall, at the annual 
meeting in each and every year hereafter, choose three 
trustees, who shall have the charge of the lands of said 
town under such legal rules and regulations as may from 
time to time be made by said electors." 

Chapter 455, L. 1903, was passed to enable the Town of 
Islip to acquire docks and landing places for public use and 
to borrow money for that purpose. Section 2 reads : 

"The title to all such docks and landing places, so pur- 
chased, shall be taken for the use of said town, in the' name 
of the trustees of town lands of said town, as created by 
chapter five hundred and three of the laws of eighteen hun- 
dred and fifty seven, and such trustees and their successors 
in office shall have the charge and supervision of all such 
docks, bulkheads and landing places, and the power to pre- 
scribe rules and regulations for the use thereof by the pub- 
lic," etc. 

In August, 1903, the town purchased for $10,000 "Dox- 
see's Dock," title being taken in the name of the trustees 
then in office. On Januarj- i, 1909, a lease was made by 
the trustees to the Live Fish Company of Long Island, 
granting them for the yearly rental of $100 for the term of 
ten years a very small portion of this dock for an ice house 
and platform necessary in the fish business. 

The dock in question is about 365 feet long and 103 feet 
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wide, the ice house and platform occupying one-eighteenth 
part of the dockage area, and that near the shore. 

Many of the citizens of Islip carry on the fish business, 
and Doxsee's Dock is used as a landing place for fishing 
boats, pleasure boats and freight boats. The ice house, it is 
alleged, was constructed about 1904 by one Willard W. 
Clock, whose business the Live Fish Company took over 
shortly prior to January i, 1909, and who occupied this por- 
tion of the dock under a lease from the trustees similar to 
that above mentioned. The relator, Alden S. Swan, is a 
property owner of Islip and seeks from this court a man- 
damus compelling the removal of the ice house and plat- 
form (the latter waived on argument), on the ground that 
the lease is illegal and gives exclusive possession to a por- 
tion of the dock contrary to law. After having read every 
authority submitted by counsel, too numerous to cite here. 
I have come to the following conclusion : 

Doxsee's Dock is held by the trustees for the use of the 
public, and they, the trustees, would have no right to give 
exclusive possession thereof to any individual or corpora- 
tion; neither would they have a right to divert it to a use 
foreign to dockage purposes ; but, unless the public right of 
user and convenience is interfered with, the trustees would 
have the power to give exclusive possession to a portion of 
the dock for the benefit of the town. They could not; in my 
opinion, lease it for ten years so as to deprive the town or 
its trustees of the power of regulating and controlling its 
use, or from removing the ice house and platform altogether 
should public need demand the space (N. Y. Mail & News- 
paper Trans. Co. v. Shea, 30 App. Div. 266; 111., &c., Canal 
Co. V. St. Louis, 2 Dil. Rep., 70; Belcher Sugar Ref. Co. v. 
St. Louis Grain El. Co., 82 Mo., 121; Pike's Peak Co. v. 
City of Colorado Springs, 105 Fed. Rep., i). 

It is unnecessary for me to decide the validity or inva- 
lidity of this lease, as there is no statement or allegation 
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that this ice house and platform in any way interferes with 
the public or relator's use of the dock ; as before intimated, if 
the trustees should decide that the public needs require the 
space for public use or change in conditions the lease could 
not stand in the way. However, as the trustees have power 
under the act of 1903 to regulate the use of the dock, and as 
the work which the Live Fish Company does on this dock by 
means of this ice house and platform is a kind of work for 
which this dock was purchased and is a use to which the 
public and this company may legitimately put this dock, 
I do not consider it beyond the power of the trustees to 
regulate matters by giving constant users exclusive posses- 
sion of part. 

It has been argued that no lease will be valid unless au- 
thorized by a town meeting, but, as the town authorities 
have accepted rental since 1904, this objection might be of 
little avail. However, as it is unnecessary to pass on the 
validity of this lease, because I consider the present occu- 
pation and user of the dock and ice house by the Live Fish 
Company in no way illegal, I shall not attempt to decide 
this point. 

It necessarily follows from what I have said that the 
relator's application must be denied. Application denied. 



BARLOW V. HALLEY. 

Supreme Court, Neiv York County, Special Term, October, 

1909. 

Gift—Inter Vivos— Intention. 

Whether or not there was a gift inter vivos must be inferred from 
all the circumstances of the gift. Thus, where personal property 
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was given by the testatrix to a third party, with a signed state- 
ment naming the person who was intended as the donee, such a 
transfer will be considered as a gift inter vivos. 

Action to determine the ownership of personal property. 
Judgment for defendant. 

D. F. Tourney, for plaintiff. 
Hunt & Elkins, for defendant. 

BiscHOFF, J. — The question for determination concerns 
the ownership of ten bonds of the Milwaukee & Northern 
Railroad Company, purchased by Mrs. Affleck, the plain- 
tiff's testatrix, and placed by her in the possession of James 
G. Affleck, a nephew, enclosed in an envelope bearing her 
signed statement : "The enclosed bonds are the property of 
my brother, James A. Halley, of Tarrytown, N. Y." It 
appears from the evidence before me that these bonds were 
bought by Mrs. Affleck for the direct purpose of providing 
a fund which would yield an income of $50 a month at that 
time for her brother. The purchase itself was made to this 
end, after a consultation with James G. Affleck, and the 
securities were placed in his hands not as trustee, but as 
custodian for the person whose "property" they were 
deemed to be. As indicated by the transaction itself, the 
legal title, if it passed at all, passed to the person designated 
as owner, a situation inconsistent with title in the custodian 
which would be the necessary incident of a trust. The dis- 
tinction is noted in Young v. Young (80 N. Y., 430) and 
upon the facts presented the claim of the defendant must 
rest, upon the theory of an executed gift inter vivos. 
Whether there was a gift inter znvos is simply a matter of 
the donor's intention (Farley v. Cadman, 159 N. Y., 173), 
and from the circumstances under which these bonds left 
Mrs. Affleck's possession, an intention upon her part at that 
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time to relinquish all dominion over them for the benefit of 
the donee quite clearly appears. The written statement that the 
bonds were the property of her brother is a sufficient char- 
acterization of the delivery to import a gift, and I find no 
adequate grounds for the assumption that the apparent gift 
was no gift because of some mental reservation. Knowl- 
edge of the gift on the donee's part was not necessary to 
render it effective. The transfer of possession to a third 
person for the donee with the intention to make a gift was 
enough. As was said in Bray v. O'Rourke (89 App. Div., 
400, 402) ; "A delivery need not be made to the donee in 
person. It may be made to a third person for him, even 
without the knowledge of the latter. The delivery must be 
made to such third person for the use of the donee, and if 
it is made under such circumstances as indicate that the 
doner relinquishes all right to the possession or control of 
the thing given, and intends to vest a present title in the 
donee, the gift will be sustained." That the donee's knowl- 
edge of the gift, where there has been a delivery to a third 
prson for him, is not essential to the validity of the gift 
itself has also been held in other jurisdictions (see Vree- 
land V. Vreeland, 48 N. J. Eq., 56; Brabrook v. Boston, &c.. 
Savings Bank, 104 Mass., 228, 231). Undoubtedly, as the 
plaintiff contends, a delivery to the donor's own agent would 
not be enough unless the donee obtained possession before 
the donor's death, since the death would terminate the 
agency and the delivery would not be complete (Augsbury 
V. Shurtliff, 180 N. Y., 143), nor could the gift be made 
eflfective if delivery to the donee were conditional upon the 
donor's death (id.). Nothing in the evidence supports a 
finding that the title to the bonds was to depend upon Mrs. 
Affleck's death, and the contention that Mr. Affleck, into 
whose custody the delivery was made, received the property 
as the donor's agent for some purpose proceeds upon an 
assumption of fact for which the proof affords no warrant. 



^ I 



390 CURRENT COURT DECISIONS. 



Barlow v. Halley. 



He was apparently chosen to receive the pr<q)erty because 
of the donor's confidence in his integrity, but nothing more 
is suggested by the facts, and his duties apparently extended 
no further than was indicated by the written statement of 
the fact of the brother's ownership; that is, he was to act 
as custodian for the owner, not the donor. The plaintiff 
lays stress upon the circumstance that Mrs. Affieck received 
certain of the coupons upon the bonds as they fell due and 
deposited them to the credit of her personal bank account, 
but this fact, as the proof discloses, actually bears more 
strongly in support of the defendant's ownership than 
against it. When the first interest coupons on these bonds 
became due, Mrs. Affleck had a conversation with her neph- 
ew, the custodian, with reference to the payment over of the 
amount thus available as income, she having then stated her 
desire that her brother should receive the interest in monthly 
payments of $50 rather than six months' income at one time, 
apprehending that he might spend the money at once. Mr. 
Affleck was unwilling to deliver over the coupons to her, 
as he then stated, since they belonged not to her, but to her 
brother; but upon her assurance that the moneys were to be 
paid to the latter he permitted her to have the proceeds. 
Clearly, Mrs. Affleck had no thought that the bonds were 
her property at that time, or that Mr. Affleck was her agent 
when acting as custodian. She received the moneys due 
upon the coupons not for her benefit, but for the donee's 
account, assenting to the custodian's statement that the 
bonds and the coupons were the donee's property and be- 
coming entrusted with the coupons, or their proceeds, upon 
a representation which was in harmony with her understand- 
ing that the gift was absolute with no reserve rights in 
herself, for, if she considered that she still had some do- 
minion over the property, this was the time when she would 
naturally have so asserted. That Mrs. Affleck's will, made 
at about the time of this transaction, but not her last will, 
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referred to bonds of the Milwaukee & Northern Railroad 
Company, "of which I aifi now possessed or which I shall 
possess at the time of my decease," cannot serve to defeat 
the apparent gift. The bonds, which were the subject of 
the gift, were purchased by her from her husband's estate 
upon Mr. Affleck's advice, and it may well be that she had 
in mind the purchase of more of the bonds from the same 
source. Later, when she executed her last will, she made 
no reference to this class of securities, a circumstance which 
is well in harmony with the assumption that the reference 
in the previous will had to do with a situation not present 
when the last will was executed, because she had not ac- 
quired the bonds which it had been her intention to pur- 
chase. As I view the evidence, the actual intention to make 
a present gift of these bonds to the defendant is clearly es- 
tablished and there should, therefore, be judgment for the 
determination of the disputed question of title in favor of 
the defendant. I have indicated upon the findings of fact 
and conclusions of law proposed by the plaintiff my dis- 
posal of the requests to find. Form of findings, in accord- 
ance with those proposed by the defendant, and proposed 
judgment may be submitted upon notice of settlement. 



DOLLARD V. KORONSKY. 

City Court of the City of New York, Special Term, October, 

1909. 

Contempt of Court— Surety— Assetft—Dispositioii Thereof. 

A surety upon an undertaking ordered by the Court, as a protec- 
tion to the plaintiff is guilty of Contempt of Court, in dispos- 
ing of his assets to defeat the purpose of the undertaking and 
will be punished therefor. 

Motion to punish a surety upon a Court undertaking, for 
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contempt of Court, for the offense of fraudulently divesting 
himself of his property for the purpose of rendering futile 
and nugatory the proceedings of the Court. Motion granted. 

Allen & Sabine (Yorke Allen of counsel), for the motion. 

William A, Siveetser, opposed. 

Delehanty, J. — ^This is a motion by plaintiff to adjudge 
guilty and punish as for a contempt of court Max E. Bloch, 
a surety upon an undertaking ordered by the court to be 
given for the protection of the plaintiff, as a condition of 
releasing by the court of a levy of an execution against the 
property of Benjamin Koronsky in plaintiff's favor, for the 
offense of fraudulently divesting himself of his property 
for the unlawful purpose of making nugatory the said pro- 
tectory provision of said order and of impairing, impeding, 
prejudicing and defeating plaintiff's lawful rights and reme- 
dies in this action. 

A chronological history of the events incident to this 
action is necessary to a complete understanding of the appli- 
cation now before me. The action is for goods sold and 
delivered to the defendants, and resulted on his default in 
appearance in a judgment for plaintiff against Benjamin 
Koronsky for $1,210.03. An execution was thereafter duly 
issued to collect said judgment and a levy thereof duly 
made on certain property of the defendant Benjamin Ko- 
ronsky. On the day following the levy in question the said 
Benjamin Koronsky obtained ex parte an order of this 
court requiring plaintiff to show cause why said judgment 
and levy should not be set aside, as a matter of right, for 
want of service of summons and complaint on or jurisdiction 
over the person of said Benjamin Koronsky, and also stay- 
ing all proceedings on the part of plaintiff and the sheriff to 
enforce the levy in question. On the return of said order 
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an order was made referring the issues of fact as to service 
of process and directing that the levy of execution be set 
aside pending the said inquiry, upon the furnishing by said 
defendant, for the protection of this plaintiff, of an under- 
taking conditioned for the payment of said judgment and 
the expenses of said reference (all not to exceed $1,400) in 
case said judgment should survive the said proceedings to 
set aside. In compliance with said order and for the pur- 
pose of releasing the levy in question, Max E. Bloch, above 
named, and one, Benjamin E. Davis, made and filed in 
this court an undertaking in the usual form containing the 
conditions required by the said order of vacatur. Before 
said Bloch, however, was accepted as surety he was com- 
pelled to, and did, make a supplementary affidavit of justi- 
fication. Thereupon the levy was released. Thereafter 
the referee duly reported that said summons and complaint 
had been served on said Benjamin Koronsky, and upon ap- 
plication duly made said report was confirmed, the stay dis- 
solved, and denying, with $10 costs and $928 disbursements 
for referee's and stenographer's fees, the said motion to 
vacate said judgment. Thereafter, by order of this court, 
the said Benjamin Koronsky was adjudged guilty of con- 
tempt for procuring said stay by perjury and deceit and 
fined in the sum of $1,759.46 for the benefit of plaintiff, to 
reimburse him for expenses to which he was put in procuring 
the dissolution of said stay. The opinion of the court in that 
matter is officially reported in 61 Misc., 392, and has been af- 
firmed on appeal therefrom by the Appellate Term and Ap- 
pellate Division respectively. During the course of the above 
events Benjamin Koronsky transferred to the said Bloch all his 
property, including that which had been released from the 
lien of the levy. Executions having thereafter been issued 
for the collection of the judgment and contempt costs, and 
each having been returned wholly unsatisfied, an action was 
commenced against the surety Bloch on the undertaking in 
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question, which resulted in a judgment against him for , 
$1498^7, made up as follows: Plaintiff's judgment against 
Koronsky, $1,210.03; expenses of reference, to the extent 
secured by undertaking, $189.97; interest, $18.64; costs, 
$80.23 — $1498.87. Said judgment was appealed from, but 
was unanimously affirmed by the Appellate Term. There- 
after execution thereupon was duly issued and returned 
wholly unsatisfied. The plaintiff then resorted to supple- 
mentary proceedings, under which the said Bloch was duly 
examined and a receiver of his property thereafter appointed. 
The receiver has been unable to discover any tangible prop- 
erty belon£;;ing to the said Bloch which could be applied in 
satisfaction of the whole or part of the judgments against 
him. It appearing that said Bloch is in receipt from a com- 
mercial house in this city of a salary of $27 a week for ser- 
vices as bookkeeper, execution under section 1391 oi the 
Code of Civil Procedure was duly issued requiring the 
sheriff of this county to collect from his employers out 
of said salary, as the same should accrue, the sum of $2.70 
in each and every week, and to apply the same, after deducting 
his lawful fees therefor, to the satisfaction of the judgments 
in question. Thus far the sheriff has collected in the neigh- 
borhood of $30. Davis, the co-security of Bloch, died dur- 
ing the proceedings above narrated, intestate and insolvent. 
Benjamin Koronsky has become a voluntary bankrupt, with 
plenty of liabilities but no assets whatever except two suits 
of clothes, for which he claims exemption. Pertinent to 
the application now before me, it appears from Blocli^s ex- 
amination in supplementary proceedings that at the time that 
he went on the undertaking in question and justified as 
surety thereon he was the owner of the following property, 
with no debts or liabilities whatsoever: One-third interest 
in an equity in No. 279 Avenue B, Borough of Manhattan, 
said equity being worth $1,300; claims against B. Koron- 
sky & Son for moneys loaned to them, $2,000; equity in 
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Jamaica real estate worth $250 ; cash in savings bank, $250. 
Also that between then and his examination in said pro- 
ceedings he had earned and received an additional $900 — 
$4,700. And further that during the progress of all the 
proceedings against Koronsky, he, Bloch, was kept fully 
informed thereof by the son of said Koronsky; that be- 
tween the time when he, Bloch, executed the undertaking 
and the time when plaintiff took his judgment against him 
thereon said Bloch disposed of all his property which he 
so had at the time of his qualification and of all which he 
had since so acquired, and now has no property of any 
value and is unable to pay anything on account of his ob- 
ligation. His examination further shows that after he had 
been sued on the undertaking, and a1x)ut a month before 
the cause came to trial, he loaned to MoUie Koronsky 
$1,000 in cash, the last property he had in the world save 
the equity in the Jamaica lots, which he later sold for $100. 
MoUie Koronsky is the wife of the defendant Benjamin 
Koronsky and the loan in question was made on her unse- 
cured note, she not being in business or having any proper- 
ty that he knew of; that he "suspected" that the money 
was "wanted" to help Koronsky's legal defense against 
the plaintiff; that the transaction took place in the $20-a- 
nionth tenement apartment occupied at the time by the 
Koronskys and their six children; that shortly before the 
referee in the Koronsky case made his report that he, Bloch, 
disposed of his interest in the Avenue B property, which 
originally cost him $1,300, for $800; that of that amount 
he loaned to B. Koronsky & Son $750 in cash, for which 
he afterwards accepted thirty shares of stock of the now 
incorporated B. Koronsky & Son of the par value of $25 
each; that those shares he afterwards sold for $300 cash, 
of which amount he paid $50 on a doctor's bill, and as for 
the rest he is unable to make an accounting ; that for a 
release of the $2,000 owed to him by the Koronskys and a 
rash contribution of $1,000 he purchased $3,000 of stock 
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of the corporation of B. Koronsky & Son, and shortly af- 
ter the commencement of the suit against him on the un- 
dertaking he sold the same to a friend of the Koronskys 
for $1^00 in cash; that of this amount he loaned to Mol- 
lie Koronsky, as above stated, $1,000, and of the balance 
he expended $125 for clothes and small debts, but knows 
not what he did with the remainder; that the equity in the 
Jamaica lots he sold for $100 eight days before the trial 
of the action on the undertaking; that the $250 he had in 
the bank went towards $300 he paid in advance to his 
lawyer to cover services not only at the trial, but also on 
appeal, "if there should be one" ; that the $900 of earnings 
all went into living expenses, amusements, gambling, etc., 
at which latter he lost to various persons, including his 
lawyer and the lawyer for one of the transferees of his real 
property, between $500 and $6oa 

Thus disappears every dollar that Bloch swore that he 
had when accepted as a surety on the undertaking in ques- 
tion, and all that he had earned subsequent thereto. Prior 
to his becoming involved with the Koronskys, Bloch was 
of a money getting, saving and penurious nature, but there- 
after when his obligation is enforced it is learned that all 
this has changed and that he has become a profligate in 
every sense of the word. On the return of this order he 
was given full opportunity to answer the allegations of 
fraud and interference, but his affidavits submitted thereon 
have wholly failed to do so. While it is true, as claimed, 
that some of the testimony in supplementary proceedings 
was taken in the absence of Bloch and is not therefore 
strictly binding upon him as of that time, yet he has failed 
to meet the adverse portions thereof on this application. 

Does, therefore, the conduct of Bloch in so disposing of 
his property constitute a civil contempt of court punishable 
summarily? That is the question to be determined hereon. 
There are four elements essential to the prosecution of 
contempts, and these are: i. An offense within the defin- 
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ition of section 14, Code of Civil Procedure, or of the 
common law; 2. The operation of that offense to cause 
imftairment, prejudice or defeat to right and remedies of 
the adversary; 3. The further operation of that offense to 
cause actual loss or injury to the adversary ; 4. That there 
be no other remedy for recoupment prescribed by law, 
which means of course statute law (Dollard vs. Koronsky, 
2 Cur. Court Dec, 12; aff'd by App. Term and App. Div.) 
At common law the offense of contempt has been held to 
be the tendency thereof to obstruct the administration of 
justice in a pending cause, thereby rendering nugatory the 
court's decree and bringing it into disrepute and disrespect 
among men. For instance, in Saal vs. South Brooklyn 
Ry. (122 App. Div., 364, 368), it is said that "to con- 
stitute a constructive contempt of court some act must be 
done not in the presence of the court or judge that tends 
to obstruct the administration of justice or bring the court 
or judge or the administration of justice into disrespect." 
That section 14 of the Code includes within its purview 
all offenses which are contempts under the common law is 
well settled. In People vs. Court of Oyer & Terminer 
(loi N. Y., 246, 250), the court, in referring to the sec- 
lien named, states that *'by this clause the common law 
r'g-it as to private contempts was preserved outside of and 
beyond the statute enumeration, and this was deemed safe 
and prudent, because in cases affecting only private rights 
and wrongs done merely to the suitor the courts would be 
under little or no temptation to unduly strain or exercise 
their power"; and to the same effect People vs. Rice (144 
N. Y., 249, 263) and People vs. Platzec (117 Supp., 852). 
But by its very terms the section, at subdivision 4, also 
defines a contempt as including "any other unlawful inter- 
ference with the proceeding therein." Accordingly it has 
been held that a transfer of property for the purpose of ren- 
dering nugatory an equity decree about to be rendered is an 
:*nlawful interference, and as such a contempt (Greite vs. 
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Hendricks, 71 Hun, 11, 13). So also in People vs. Kearney 
(21 How. Pr., 74) it was held a contempt for one sued 
for the custody of children to pendente lite deliberately 
send them to a foreign country so that it would be beyond 
his power to comply with such judgment as should be ren- 
dered. And this is rightly so on the broad principle that 
it is the duty of the court to protect its suitors as well as 
to punish its offenders. A court without this power would 
be an anomaly in legal jurisprudence. Viewing the testi- 
mony of the surety Bloch in the light of the authorities 
cited, the conclusion is irresistible that he disposed of his 
property as aforesaid with the deliberate intention of ma- 
king his obligation nugatory, and he has succeeded in so 
doing. His conduct, therefore, was a direct interference 
not alone with this action, but with the ultimate proceed- 
ings in aid of the judgment. It was an interference which 
impeded the administration of justice, and impaired and in 
the end actually defeated the right of the plaintiff; and in 
my opinion was planned and intended to effect just that 
result, and clearly comes within the provisions of the Code 
defining a civil contempt. It is apparent that no other rem- 
edy at law exists whereby plaintiff can recoup his damages 
herein. But assuming that there is, it is not a prerequisite 
to punishment for contempt that he shall first have exhaust- 
ed those remedies (Matter of Goslin, 95 App. Div., 407, 
409, aff'd 180 N. Y., 505). 

This brings us then to the question of the punishment 
to be accorded for the offense so committed. The conduct 
of Rloch in the disposition of his property and his apparent 
perjurous testimony to lend legal semblance thereto affects 
not only the honor and dignity of the court's decree, but 
also the value of the protection given to the plaintiff there- 
by. If conduct such as this is not summarily met with and 
condemned in severest terms, then indeed will the admin- 
istration of justice by its proper officers be brought into 
well merited disrepute among men. 
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It is urged, however, that if the court upon the papers 
presented construes the conduct of Bloch as contemptuous, 
that then he is entitled as a matter of right to a reference 
to determine whether the acts alleged constituting such con- 
tempt be true or not. There is no valid basis for a claim 
of this kind. In Buffalo L. T. & S. D. Co. vs. Medina G. 
& E. L. Co. (68 App. Div., 414), which was a proceeding 
to punish for an offense of false justifying b} a surety, 
a reference was demanded and refused. Tlie court there, 
at page 420, very pertinently said: "This is not a case in 
which the court should struggle to relieve the appellant 
from the difficulty in which he has placed himself. The 
contempt with which he stands charged was flagrant in 
the extreme and without any mitigating circumstances. As 
was said by Ingraham, J., in a somewhat similar case: *It 
is time that parties who engage in such an attempt as this 
to deceive the court and induce it to adopt a course which 
results in defrauding one whom the court is bound to pro- 
tect should be summarily dealt with and taught that if 
such a scheme is successful it involves consequences much 
more serious than the payment of the amount of which a 
party is defrauded.' " 

My conclusion, therefore, is that a fine must be imposed 
in this case, with imprisonment until the same is paid, in 
addition to a separate term of imprisonment whether the 
fine is liquidated or not. Concerning the amount of the 
fine, section 2284 of the Code of Civil Procedure provides 
that the fine shall be "sufficient to indemnify the aggrieved 
party" and thereof it has been written: "The amount of 
the fine to indemnify the person aq^grieved for the loss or 
injury must be fixed upon proof of the damages sustained, 
according to the rules of law which would apply in an ac- 
tion for such damages" (Bumham vs. Denike, 53 App. 
Div., 407, 409). The indemnity referred to includes legal 
expenses and counsel fees on the contempt proceedinofs 
found on evidence to be rendered in fact and reasonable 
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in amount (Whitman vs. Haines, 4 Supp., 48, aff'd 119 N. 
Y., 639; Dollard vs. Koronsky, supra). It is conceded 
that the amount adjudged to be due on the undertaking in 
question is $1400. It is further conceded in the absence 
of a specific denial thereof that counsel for the moving 
party herein has been occupied twenty-four days in pre- 
paring for and conducting these contempt proceedings. 
That such time has been honestly and well spent is evi- 
denced from the voluminous and well prepared papers pre- 
sented hereon. A fee of $30 a day for such labor is not 
unreasonable, and has been adjudicated just and allowable 
in the case of Dollard vs. Koronsky (supra). The amount 
of the loss and injury to plaintiff occasioned by the con- 
duct of the surety Bloch is therefore $2,120, which sum 
will constitute the fine imposed herein ; and when the same 
is paid the sheriff will return to the said Bloch the amount 
collected on the salary execution, less his lawful commis- 
sions thereon. If said fine is not paid within ten days after 
entry of order hereon and service of copy thereof, with 
notice of such entry, a close commitment will issue. In ad- 
dition thereto an absolute imprisonment of two months is 
hereby imposed upon the said Bloch. 

In conclusion let it be said that a further duty rests upon 
the plaintiff herein. The zeal with which he has prosecuted 
this matter for the lasting benefit of the law and the honor 
of the courts should inspire him to go further and bring to 
the attention of the Appellate Division of this department 
the reprehensible conduct of Bloch's "regular" lawyer, so- 
called, and also that of the lawyer who appeared for him 
on the undertaking suit. Their behavior warrants the se- 
verest condemnation, tarred as they are with the same stick 
that has besmirched their client. The order to be entered 
hereon will be settled on notice. 

Note: (Mr. William A. Sweetser, who argued in defense of 
Bloch on this motion had no part in the transactions set forth 
in the above opinion. The admonition in the closing para- 
graph does not refer to him.) 
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PAGE V. CARTON. 

City Court of the City of New York, Trial Term, October, 

1909. 

'Compositioii Agreement— -Creditors— Debt — Discharge Thereof. 



It is a well settled rule in this state that when a composition 
agreement has been entered into between a debtor and his 
creditors whereby the debt is satisfied by a part payment in 
cash money and the remainder in notes, upon the failure to 
pay said notes, the creditors are entitled to the original 
amount of the debt less the cash payment. 

James, Schell & Elkus, for Plaintiff. 
Gainsburg & Solomon, for Defendant. 

Greek, J. — This is an action to recover the sum of $1,- 
785.13 for goods sold and delivered. The answer admits 
the sale and delivery and sets forth as a defense to the 
action that certain proceedings were instituted in bankrupt- 
cy against the defendants under and by virtue of which a 
receiver was appointed of their property; that thereafter 
a composition agreement was entered into between the de- 
fendants and all of their creditors, and that subsequent 
thereto, by mutual consent, and after the execution of the 
composition agreement, all proceedings in bankruptcy were 
dismissed, the receiver discharged and the defendants' prop- 
erty returned to them. The provisions of the composition 
agreement are important in the issue involved in this action, 
and those pertinent thereto are as follows: "We, the un- 
dersigned, creditors of Andrew B. Carton and Lawrence A. 
•Carton, heretofore doing business under the firm name of 
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A. B. Carton & Company, do hereby agree to and with 
each other, to accept, for each and every dollar said firm 
owes or is indebted unto us, the sum of forty (40) per 
cent., the same to be received by us in full satisfaction, 
compromise and discharge of our several and respective 
claims and demands against said firm, and which shall be 
paid to us as follows: Twenty (20) per cent, thereof in 
cash and twenty (20) per cent, to be evidenced by the 
promissory notes of the said firm, payable within four 
months and eight months, respectively." * * * fhe 20 
per cent, cash payment was made, and notes for the re- 
maining 20 per cent, were duly executed and delivered, 
pursuant to the terms of the composition agreement. At 
the maturity of the notes defendants defaulted in their 
agreement, and plaintiffs now sue upon the original claim 
for goods sold and delivered, giving credit to the defend- 
ants as and for a payment on account for the 20 per cent, 
received under the composition agreement. The defend- 
ants, however, insist that the plaintiffs are estopped from 
proceeding upon their original claim, having entered into 
the composition agreement and having accepted the 20 per 
cent, cash and 20 per cent, notes, and claim that even 
though the notes are unpaid, plaintiffs' recourse is as to the 
amount of the notes unpaid, and that default in their pay- 
ment did not revive the original debt. All the facts are 
conceded and the case was submitted to the court without 
a jury upon questions of law alone. The composition 
agreement provides that the plaintiffs agree to accept for 
each dollar owed to them by the defendants the sum of 40 
per cent., the same to be received in full discharge of their 
claim, and to be paid 20 per cent, in cash and 20 per cent, 
to be evidenced by the promissory notes of the defendants, 
payable within four and eight months, respectively. I am 
of the opinion that the proper interpretation of the language 
of this agreement declares the intention of the parties to 
be that when the 40 per cent, of the amount of the claim 
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is paid, then, and not otherwise, will there be a discharge 
of the original obligation caused by compliance with the 
terms of the composition agreement. I am unable to agree 
with the contention of counsel for the defendants that the 
giving of the notes for 20 per cent., as provided by the 
agreement, and the agreement of the 20 per cent, cash of 
itself wiped out the original claim and relegated plaintiflFs 
to their action on the composition. Had the defendants 
complied in all respects with the terms and provisions of 
the composition there is no question but that plaintiffs' 
rights and remedies would be confined to those arising 
within such composition agreement, and not otherwise, and 
that they could not sue upon the original contract. The 
notes for 20 per cent, under the composition agreement 
were not accepted as payment; those notes were simply 
given as evidence of the intention to pay the remaining 
20 per cent, in cash within four and eight months, respect- 
ively, for the agreement provides that the plaintiffs agreed 
to take 40 per cent, of the debt, to be received in full dis- 
charge of the debt and to be paid as described in the agree- 
ment. The only method of which I am aware of paying a 
debt is by paying it or releasing or satisfying the claim, 
or by an accord and satisfaction, or by novation, and it 
would create a novel situation if a debtor were able to exe- 
cute his note and present it to the creditor, default in pay- 
ment, and then, in answer to the creditor's claim, say the 
claim is paid by my notes, even though the notes were 
worthless. This method of relief from the payment of debt 
suggested by defendants' contention savors of Micawber 
in Dickens' David Copperfield, who, when pressed by his 
creditors, with lavish hand gave his multifarious worthless 
notes of hand, and then gleefully exclaimed : "Thank good- 
ness, that is paid!" The notes given by the defendants 
herein were their own unindorsed notes, and the law of 
this State for many years is well settled that where debtors 
fail to carry out the terms and provisions of a composition 
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agreement the original debt is revived (Dale vs. Fowler, 
12 How. Pr., 462; In re Reiman, 13 N. B. R., — ; In re 
Leipziger, 18 N. B. R., 244; 12 Fed. Rep., 607). In the 
case of Conkling vs. King (10 Barb., 375) the court said: 
**Thc law is well established that the acceptance by a cred- 
itor of the note of a third person in full satisfaction of an 
existing debt is an extinguishment of the original indebted- 
ness, though the note so taken is for a less sum than the 
whole debt (citing 20 Johns., 76; i Wend., 172; 14 Wend., 
116; 21 Wend., 450; 22 Wend., 341; 5 1. R., 516). The 
law is otherwise where the note of the debtor himself is 
taken" (8 Cowan, 79; 3 Wend., 68). I have examined 
carefully the voluminous brief of defendants' counsel and 
each and every case therein cited, and I regret to be com- 
pelled to state that not a single case cited bears upon the 
point involved in the case at bar. The cases cited, how- 
ever, sustain the well known proposition that when debtors 
conform in all respects to the composition agreement, and 
comply with all the provisions thereof, if entered into with 
good faith by all the parties, that the debtors are discharged 
from the original debt, and the statement contained in de- 
fendants' brief that "all the defendants were called upon 
to perform in order to effectuate the agreement was to pay 
the cash and deliver the notes. The agreement having been 
carried out by the defendants, it operates as a release to 
them of the original debt," and citing immediately thereun- 
der a case in the Court of Appeals which absolutely fails 
to sustain the proposition is manifestly unfair to the court. 
The disposition I am about to make of this case, upon the 
conceded facts, obviates the necessity of passing upon the 
report of William Allen, Esq., special master, of the United 
States District Court, Southern District of New York, and 
the order duly made and entered thereon upon the theory 
of res adjudicata, and the same are excluded. Counsel 
for the defendants advert to the fact in their brief that the 
notes given by the defendants under the compromise agree- 
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ment and unpaid were not tendered in court nor surrend- 
ered to the defendant, notwithstanding the fact that the 
notes were filed with the court for surrender. There is no 
doubt that such note must be surrendered or tendered up- 
on the trial (Booth vs. Smith, 3 Wend., 68) ; but if any 
question is to be raised upon that point I will reopen the 
case for the purpose of permitting that to be done, as I do 
not propose to have a technical objection interfere with nor 
jeopardize the rights of any litigant if in my power to pre- 
vent. After an examination of the facts and the law in 
this case I am of the opinion that defendants, having failed 
to make payment of the notes given under the composition 
agreement, the original debt is revived ; the defendants are 
entitled to credit upon the original claim for the amount of 
the 20 per cent, paid cash, and the plaintiffs are entitled to 
judgment for $1,785.13, with interest. Let judgment be 
entered accordingly. Present findings and judgment. 



WALKER V. AHEARN. 

Supreme Court, New York County, Special Term, October, 

1909. 



Mandaxnua — Section 3088 Code Civil Procedure— Verdict^ 

Setting Aside. 

In a mandamus proceeding when a personal judgment has been 
entered against the defendant who desires to have same set 
aside he cannot succeed in a motion made on notice to the 
Special Term, proper remedy being by an appeal. 
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Greenbaum, J. — ^John F. Ahearn in his individual capac- 
ity moves to vacate and set aside the judgment heretofore 
entered against him in mandamus proceedings instituted 
against him as President of the Borough of Manhattan, in 
so far as it directs a personal money judgment against 
him for damages, and to amend and resettle the final order 
in said proceedings by making it a judgment against "J^'^" 
F. Ahearn as President of the Borough of Manhattan." 
Section 2088 of the Code of Civil Procedure provides that 
*'the court, upon malcing a final order for a peremptory 
mandamus, must also, if the relator so elects, award to the 
relator, against the defendant who made the return, the 
same damages, if any, which the relator might recover in 
an action against that defendant for a false return. The 
relator may require his damages to be assessed upon the 
trial of an issue of fact if the verdict, report or decision 
is in his favor." The obvious purpose of the statute is to 
permit the recovery of damages in the proceedings for the 
writ and provide a speedy method for assessing the dam- 
ages by avoiding circuity of action (People ex rel. Aspin- 
wall vs. Supervisors of Richmond County, 28 N. Y., 112; 
People vs. Batchellor, 53 N. Y., 128). It appears in this 
matter that upon the trial of the issues of fact presented 
by the return the jury found not only a verdict in favor 
of the relator upon the issues raised, but also a verdict 
assessing his damages in the sum of $11,042.16, being the 
amount of salary of which he was deprived since his re- 
moval from office by respondent, with interest thereon. This 
was subsequently reduced by consent of the parties to the 
sum of $10,723.30. Emoluments of office of which one is 
deprived by his unlawful removal constitute a proper ele- 
ment of damages (People ex rel. Aspinwall, supra; Clark 
vs. Miller, 54 N. Y., 528, 535). The point urged by the 
respondent that no judgment may be directed against him 
personally is not well taken. People ex rel. Taylor vs. 
Welde, as commV (61 A. D., 580) is authority against the 
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respondent's contention, and the following excerpt from 
the opinion in the case of United States vs. Bout well (17 
Wall., 604), cited in the Taylor case (supra), may not be 
inappropriate: "The office of the writ of mandamus is to 
compel the performance of a duty resting upon a person to 
whom it is addressed. If he be an officer and the duty be 
an official one, still the writ is aimed exclusively against 
him as a person, and he only can be punished for disobedi- 
ence. The writ does not reach the office. It cannot be 
directed to it. It is therefore in substance a personal ac- 
tion, as it rests upon the averred and assumed fact that the 
defendant has neglected or refused to perform a personal 
duty to the performance of which the relator has a clear 
right" (see also People ex rel. Hatch vs. Lantry, etc., 88 
A. D., 587; People ex rel. Crummey vs. Palmer, 9 A. D., 
60). It appears, however, from the affidavits upon this 
motion, and the facts are not disputed, that the relator for 
a valuable consideration stipulated with John R. Voorhees, 
who succeeded him in the position of superintendent of 
public buildings from which he had been removed, that no 
claim would be made against Voorhees for the amount re- 
ceived by him as salary up to the time of the making of 
the stipulation, amounting to about $3,000. It also appears 
that there is now in the treasury of the City of New York 
approximately the sum of $7,500 held up for the payment 
of the salary due the incumbent of the office of superintend- 
ent of the bureau of public buildings and offices. The as- 
sessment of the damages on the face of the findings of the 
jury submitted to me was based upon the salary of which 
relator had been deprived by reason of his expulsion from 
office. It would seem to be inequitable to award dam- 
ages for the full amount assessed by the jury, when it now 
appears to be conceded that as to $3,000 relator had relin- 
quished his claim against Voorhees, from whom alone he 
would have been entitled to recover that sum, thus osten- 
sibly depriving the respondent of the right of subrogation 
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to sue Voorhees. But it seems to me that I am powerless 
upon this motion to relieve the respondent The findings 
of fact of the jury are conclusive upon the Special Term 
upon the hearing of the application for a final order (Peo- 
ple ex rel. Boyd vs. Hertle, 46 A. D., 505; People ex rel. 
Coveney vs. Kearny, 44 A. D., 449). The respondent either 
should have presented before the jury evidence of the re- 
lease of Voorhees, or, if it was a proper case so to do, he 
might have moved to set aside the verdict in respect of the 
damages upon the ground of newly discovered evidence. 
If the record of the jury trial will permit him to show that 
an erroneous rule of damages was adopted, his remedy 
will be by appeal from the final order directing the peremp- 
tory mandamus. As to the point raised by the respondent 
that he was not represented by personal counsel in the man- 
damus proceeding, it seems to me unnecessary to determine 
whether or not he was privileged to have personal counsel 
If he was entitled to be represented by personal counsel, 
instead of the corporation counsel, he should heretofore 
have taken steps in that direction. The motion must be 
denied. 



J 
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IN RE WILL OF MINNIE H. VOGEL. 

4 

Surrogate's Court, New York County, November, 1909. 
Will-— Revocation Thereof— CodiciL 

When an action is brought under the authority of 2647 of the 
Code of Civil Procedure to revoke the probate of a wilU 
such action must fail when it is shown that the will and the 
Codicil thereto show the apparent intention of the testatrix. 

An action brought for the revocation of probate of will 
under the authority of Section 2647 of the Code of Civil 
Procedure. 

« 
Leo Lezy, of counsel, for petitioner. 

John S, Davenport, of counsel, for respondent. 

Nathan D. Stern, individually and as executor, &c. 

Thomas, S. (orally at the conclusion of the evi- 
dence) — For all the purposes of the parties to the litigation 
I think I have in the course of the hearing from time to 
time commented upon the evidence or various parts of it, 
so that you and the appellate tribunal, if the case is carried 
there, can understand what my view is, except only as to 
one point, and as to that I think that I owe to the parties 
a statement of the reasons that move me, and that is the 
point that Mr. Levy made at the close of the case of the 
proponent of the will. Now, it is undoubtedly true that 
where a will is prepared by a beneficiary of the will, who 
takes under it, a situation is created which calls upon him, 
the beneficiary, to establish by proof the fairness of the 
transaction, and to that end he is held to a duty to establish 
by evidence that the testatrix knew what the paper was at 
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the time she signed it. You gentlemen are doubtless famil- 
iar with the cases upon that subject. I have written, I think, 
twice in cases of that kind on the footing of a decision by 
the Court of Appeals. In this csst the codicil was not read 
over to the testatrix, but the document was placed in her 
hands with the request that she read it. Annexed to it 
was the will which the codicil, as executed, qualified, and 
in the codicil there were references to various clauses or 
paragraphs of the will which were identified by their num- 
bers and were declared to be revoked. There were reasons 
why Mrs. Vogel would not have cared to have that paper 
read at that time. There were reasons why both she and 
Mr. Stern would have preferred, in case she passed success- 
fully through the operation which she was about to undergo, 
that the exact nature of the document should not be made 
known. Mrs. Vogel's mother sat near her. The substance 
of the document would have been unpleasant for her. The 
subscribing witnesses had no interest in it, except perhaps 
curiosity, and the reading of the paper was dispensed with. 
Notwithstanding that fact, the proof was that Mrs. Vogel 
did read the paper; that she read it attentively and that she 
moved the leaves of the will previously executed by her, 
and referred from time to time to the codicil in a way that 
would indicate that she was satisfying herself as to which 
of the provisions in the will which she had executed, and 
which, in the nature of things, she probably was very famil- 
iar with, were being modified or were being revoked. I did 
that. I took up the paper in the course of the trial for the 
purpose of satisfying myself as to just what the codicil 
did. I had never read the will, and yet I learned all of the 
facts, and counsel afterwards stated that he had held a 
watch in his hands to time me, and that I had taken three 
and one-half minutes. It was not a very difficult thing to do- 
The codicil itself, in its dispositive parts, was just one page 
long, very clearly typewritten. The names of the benefici- 
aries were written in capitals. Mrs. Vogel was, from all 
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the evidence, a very intelligent woman; she was sick, but 
at the time not in pain, and I am satisfied that she knew 
just what she was doing when she signed that paper. Of 
course there are salient features in the facts of the case 
that suggest suspicion. That the will of a widow executed 
about three years after the death of her 'husband should 
give substantially the whole of a large estate, a consider- 
able estate, to her attorney, in itself, and stated baldly, 
nakedly, and apart from any other consideration, invites a 
doubt as to the propriety by which that will was obtained, 
and when we find that another will had preceded it less 
than a year after the death of the husband of this widow 
which gives to this attorney 5^50,000, that is also suggestive 
on its face of impropriety; but when we learn the whole 
story I think all doubt must vanish. It is quite plain that 
a very warm attachment grew up between this dead woman 
and this man whose acquaintance she had made in the first 
instance as her attorney. He first earned her confidence 
and respect by the way he managed her affairs, and then 
they were thrown into close intercourse. It was necessary 
for them to meet each other frequently, and in the end they 
were avowedly and openly affianced lovers, the day being 
set for their union in marriage, which was to have taken 
place in the early fall of the year 1908. Of course we can 
only know the beginning and the end. None but those two 
could know the progress of that attachment, how it com- 
menced, how it progressed. We know that the last act as 
between the two before this Avoman went on the operating 
table was that he kissed her and received her kiss in return. 
The last act which she preformed, as to which we have any 
evidence, was that she wanted her engagement ring and 
wanted it on her finger, and that she kissed the ring. Of 
<:ourse the will is good, and the codicil is also good. Each 
was executed in compliance with the laws of this State and 
each expressed the wishes of the testatrix at the time of 
its execution, those wishes being uninfluenced by any im- 
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proper act of the beneficiary. I have no doubt that the will 
with its codicil expresses the last wish of Mrs. Vogcl. There 
is no evidence here of any influence having been used that 
procured either of the papers except an influence which 
controls in every will, the influence of affection. This being 
a proceeding for revocation, I will adjudge that that re- 
lief be denied and that the probate of the will with its 
codicil be confirmed. 



IN RE WILL OF CHARLES F. HOFFMAN, 

DECEASED. 

Surrogate's Court, Kings County, November, 1909. 

Will— Probate Thereof — Construction — ^Power of Alienation-^ 

Residuary Clauses. 

The probate of a will must be allowed when the power of 
Alienation has not been suspended and said will can be 
upheld by any fair and reasonable inference in its favor. 

An action brought for the construction of a will. Ad- 
mitted to probate. 

Whitridge, Butler & Rice (Edwin T. Rice and Benjamin 
A. Morton of counsel) for proponent Margaret Hoffman 
and for Carol)m Hoffman. 

Miller, King, Lane & Traftord (Edwin T. Rice and Ben- 
jamin A. Morton of counsel) foi* the Union Trust Company. 

Chttrles W. Dayton, Jr. (Edward D. Bryde of counsel) 
for Rosalie A. Avery, Inez Hoffman Spagnolo and Joseph 
L. Bourdette, contestants. 
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y. Brownson Ker, special guardian for infants Grace Hoff- 
man, Bertha Hoffman and Myrtle Hoffman. 

Clarence P. Avery appearing in person. 

Ketcham, S. — The construction of the will of the testator 
is required^ by answers filed in the probate proceeding. The 
portions of the will necessarily involved are as follows : 

"Art. I. I grant and bequeath unto my niece Margaret 
Hoffman seventy-five thousand dollars ($75,000). 

**II. I grant and bequeath unto my niece Carolyn, or 
Carrie Hoffman fifty thousand dollars ($50,000). 

''Both the foregoing legacies shall be held in trust as 
herein provided in Art. VHI and no husband of the legatees 
nor any relative or person shall have any control whatso- 
ever over either the principal or income thereof. The in- 
come shall be paid only to said legatees respectively, and an 
amount of ten thousand dollars ($10,000) of the principal 
may be paid to each of them if they so elect when they at- 
tain the age of 30 years, to purchase and furnish a home 
severally to be held in their own several names and right, 
free from any other control whatsoever. 

*'The remainder of their respective legacies shall remain 
in trust as provided above as a protection or provision in 
their old age. and in case of the death of either of them 
without issue, before the death of their Aunt Inez Hoff- 
man, legatee under Art. IV herein, then the share of such 
decedent shall in such event revert to her, the said Inez Hoff- 
man. And in case either said nieces should die without 
issue subsequently to the death of their aunt, the said Inez 
Hoffman, and prior to the death of their grandmother, Caro- 
line Hoffman, then in such case their respective shares shall 
in like manner revert to their grandmother, Caroline Hoff- 
man. 

"Art. IV. I grant and bequeath unto Henrietta Louisa 
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Hoffman, commonly known to the family as Inez Hoffman, 
the sum of one hundred and twenty-five thousand dollars 
($125,000), with the proviso that the same shall be placed 
in trust as herein provided in Art. VIII and the income 
thereof be paid to herself only, no relative of hers nor any 
husband that she may ever have, nor other person shall have 
any control whatsoever over either the principal or income 
hereby devised ; with this proviso, however, that she may, if 
she wish, draw not exceeding ten thousand dollars ($10,000) 
with which to purchase and furnish a home for herself, to 
be held in her own name and right, free from all other 
control whatsoever. In case of her death without issue and 
prior to that of her mother, all her interest therein shall 
revert to her mother. I furthennore hereby transfer and 
make over to the said Inez Hoffman all my right, title and 
interest in and to the estate of my mother, Caroline Hoff- 
man, in the City of New Orleans, State of Louisiana. 

"VI. I make and appoint my mother, Caroline Hoffman, 
residing in the City of New Orleans, State of Louisiana, 
my residuary legatee, the amount to be placed in trust as 
herein provided in Art. VIII for her sole benefit, and the 
income thereof to be paid to her without the control of 
any other person whatsoever, the intention being to provide 
her with funds in her old age against all possible contin- 
gencies. At her death the principal and any accumulated in- 
come there may be shall be divided pro rata between the 
legatees named in Articles I, II and IV herein respectively 
upon the basis of their respective legacies herein, and to be 
subject to the same trust restrictions stated herein apper- 
taining to their several legacies hereunder." 

By Article VIII the will appoints a trustee for all the 
trusts created herein, "with the confident belief that the 
provisions of this, my last will and testament, will be faith- 
fully and conscientiously administered, and that my legatees 
hereunder, who are all wholly ignorant of sound business 
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principles or methods, may receive wise counsel and advice 
on financial matters affecting their interests." 

By a codicil the sum of $25,000 was substituted for the 
amount bequeathed in Article IV to Inez Hoffman. The 
codicil also contains two specific bequests to Wilhelmina 
Bourdette of $35,000 and to John F. Hoffman of $10,000, 
and the last two legacies are the subject of the following 
language in the codicil : 

"And I hereby make these two legatees, upon the death 
of my mother, pro rata residuary legatees under the terms 
and conditions as set forth in Art. VI herein, as additional 
residuary legatees." 

Caroline Hoffman, named in the VI paragraph of the 
will, and Wilhelmina Bourdette and John F. Hoffman, 
named in the codicil, all died before the testator's death. It 
is admitted that the estate amounts to $2,300,000. 

The mother, named as the primary beneficiary in Article 
VI, having died before the testator's death, the estate, if 
any, of the persons named as beneficiaries to take upon her 
death is therefore accelerated, and the will is to be read as 
if it contained no suspension during the mother's life and 
as if its direction were that the residue should be disposed 
of in the manner indicated in Articles I, II and IV with 
respect to the specific sums therein mentioned, subject to 
any modification to be derived from the codicil. 

There is then an attempted trust as to the residue, under 
which the principal thereof is devised to the trustee in trust, 
to apply the income to the benefit of the persons named as 
legatees in Articles I, II and IV of the will and the persons 
named as legatees in the codicil, but of such proportions 
as their so-called legacies shall bear to the aggregate of 
their legacies. The persons named in the codicil as partici- 
pants in the supposed trust having died before the testat- 
or's death, their legacies, as well as their interest in the 
residue, lapsed; and whether their legacies fall into the 
residue or are the subject of intestacy, it result^ that the 
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only bene^ciaries who may in the first instance take under 
the trust, if valid, are tlie persons named in Articles I, II 
and IV. 

Calculation shows that the proportions in which the in- 
come is assigned to them are one-half, one-third and one- 
sixth. 

It is argued that the beneficial interests of these legatees 
are undivided; that the aggregate estate is directed to be 
held in solido throughout their successive lives, and that the 
suspension for three lives is thus made possible. No such 
result would follow if within the contemplation of the will 
there is a division of the residue in the hands of the trustee 
in the proportions of one-half, one-third and one-sixth, and 
each portion thus ascertained is made the subject of a sep- 
arate trust. 

"Every estate granted or devised to two or more persons 
in their own right shall be a tenancy in common unless ex- 
pressly declared to be in joint tenancy" (Real Property Law, 
C. L., Sec. 66). 

This provision and its predecessors have been frequently 
applied to conditions substantially such as are found in the 
will under examination (Everitt v. Everitt, 29 N. Y., 39, 
72; Stevenson v. Lesley, 70 N. Y., 512, 515; Monarque v. 
Monarque, 80 N. Y., 320, 324; Wells v. Wells, 88 N. Y., 
323, 332 ; Matter of Verplanck, 91 N. Y., 439, 443 ; Vander- 
poel V. Loew, 112 N. Y., 167, 177; Schermerhom v. Cotting, 
131 N. Y., 46, 56; Locke v. Farmers' Loan & Trust Co., 140 
N. Y., 135, 144; Corse v. Chapman, 153 N. Y., 466, 473). 

These cases all show the solicitude of the law to preserve 
the testamentary purpose, if possible, and in order to avoid 
the suspension of the power of alienation to find by every 
fair and reasonable art of construction a division of the es- 
tate into distributive shares. In some cases there is dis- 
played a determination to save the will even against its 
adverse language. 

In the cases of Verplanck (91 N. Y., 439) and Vander- 
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poel V. Loew (112 N. Y., 167) there were express require- 
ments in the will that the estate in the hands of the trustee 
should not be separated, but should be held intact and in- 
divisible; yety despite language which explicitly solidified 
the entire estate for the period of the trusts, the beneficial 
estates were held to be distributed into as many parts as 
there were beneficiaries. Indeed, in the Vanderpoel case, 
though the will designated the parts as ''undivided," it was 
held that these "undivided" parts, however held by the trus- 
tee, were to be construed as separate and divided among 
the beneficiaries for the purpose of saving the will. 

In the instrument under inquiry now not only is there no 
expression declaring or intimating that the interests of the 
beneficiaries are to be held in joint tenancy, but there is a 
provision that upon the death of the mother the principal 
oi the trust ''shall be divided between the legatees named in 
Articles I, II and IV * * * respectively," subject to 
the trust provisions. 

There is, then, a separate trust as to each of the fractions 
of the residue, which is subject to no limitation or suspen- 
sion for any period other than the lives of the persons for 
whom the specific fraction is to be held in trust. The valid- 
ity of these three trusts may be tested by tracing the desti- 
nation of any one of the three distributive funds. 

As an example controlling all, the trust for Margaret 
Hoffman may be selected. In her case half of the residue 
is limited upon the same "trust restrictions" as pertain to 
the so-called legacy to her of $75,000 in the first article. 
The ''restriction" in this regard is that the income shall be 
paid only to the beneficiary and without control of any per- 
son, that a portion of the principal of the trust may be ap- 
plied to a prescribed use, and that the remainder of the 
principal shall remain in trust as a protection or provision 
in the old age of the beneficiary. 

While not expressed, there is a sound implication that the 
■income is payable to her during her natural life. The direc- 
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lion that the income shall be paid to her, amplified by the 
requirement that the remainder of the principal shall re- 
main as a protection and provision in her old age, can only 
mean that it shall be payable during her life. Nor can it be 
that the testator designed a payment of income in old age 
without embracing in his purpose its continuance so long 
as age continued. 

But it is said that beyond the life of Margaret there is a 
suspension for more than one life to follow hers. The argu- 
ment is based upon the language by which it is directed 
that upon the death of Margaret the "share" of Margaret 
shall revert to Inez Hoffman. It is contended that the only 
"share" which can be called the "share" of Margaret is her 
right to receive the income, and that not only as to the 
legacy of $75,000, but as to her interest in the residue, the 
gift over upon her death would bestow upon the next taker 
only the right to income and would still leave the principal 
in the hands of the trustee for a period beyond the first life. 

It is hard to see that under this view, if accepted, there 
would be a suspension for more than two lives in being at 
the time of the testator's death, for the right of the second 
taker to receive the income could not survive his own life, 
and the trust would then end. The **share" intended by the 
will, however, is not the mere right to receive income. The 
context indicates that this "share" of the decedent bene- 
ficiary, which is to revert to another upon her death, is the 
principal fund assigned in the will as the "share" to which 
she bears a beneficial relation. 

This principal fund is first "granted and bequeathed" to 
her by words which, if unqualified by the subsequent trust, 
would vest the principal in her. However the testator's 
employment of language may differ from legal usage, it 
still remains to evidence his intention that the legatee, as 
he calls her, is to have and enjoy the legacy, as he calls it, 
to the utmost, consistently with the trust restrictions. It 
is her legacy which is held in trust. 
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After the payment to her of $10,000 for her home, it is 
not merely the principal of the trust fund, it is "the re- 
mainder of her legacy" which is to remain in trust. When* 
after this conception of her personal ownership of the fund 
as her legacy (however impossible to give legal effect to 
the conception), the testator slips into the use of the word 
share," he must be regarded as intending by the word 
share" the same thing as was in his mind when he used 
the words "remainder of her legacy." 

In the provision that the **share" "revert," the testator 
gave slight support for the conclusion that the word "share" 
in his mind stood for the principal fund, for the principal 
could "revert," while the beneficiary's mere right to receive 
income must cease with her death and strictly could not 
"revert." 

Thus the trust was such that upon the death of Margaret 
it ceased, and there was no suspension beyond her life. 

It is not within the present inquiry to determine upon 
whom the principal fund created by Article I, or the residue 
mentioned in Article VI, is to be devolved in case of the 
first beneficiary's death, with or without issue. The ulti- 
mate destination of the principal is tiot material, except so 
far as its discussion is necessary to the determination of 
the validty of the trust. 

To that end it is enough that upon the death of the first 
beneficiary the fund escapes from the trust restriction and 
finds a legal owner whose power of alienation is untram- 
meled (Matter of Mount, 185 N. Y., 162). 

If these views are correct there is a valid devise in trust 
of the $75,000, as well as of half of the residue, to the 
trustee to pay income to Margaret Hoffman for life, and 
upon her death to make over the subject of the trust to 
persons who may then be ascertained. The same conclusion 
must follow, with variation of amounts and proportions, in 
respect to the provisions for Carolyn Hoffman and Inez 
Hoffman. 
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Upon the failure of the legacies in the codicil to Wilhel- 
mina Bourdette and John F. Hoffman the amounts of their 
legacies become part of the residue. 

"A general residuary clause * * * will include lega- 
cies which were originally void, either because the disposi- 
tion was illegal or because, for any other reason, it was 
impossible that it should take effect, and it includes such 
legacies as may lapse by events subsequent to the making 
of the will. It operates to transfer to the residuary legatee 
such portion of his property as the testator has not per- 
fectly disposed of (Riker v. Cornwell, 113 N. Y., 115, 124). 

The cases cited in support of the claim that intestacy 
results from the lapse of these legacies all arose upon gifts 
of fractional shares in the estate to several persons in com- 
mon and not jointly. Among them the Matter of Kimberly 
(150 N. Y., 90) is typical. There the residue was given to 
three sisters named. Upon the death of one before the tes- 
tator's death it was held that her share did not pass to the 
surviving sisters, since the gift was not joint and was not 
a gift to a class. 

The questions there considered could not arise where, 
as in the case at bar, the legacies were of specific sums of 
money, and while the Kimberly case must be accepted as 
authority that a gift of a part of the residue which fails 
does not, like other lapses, become part of the residue, there 
is no occasion to widen its application. 

The will is admitted to probate, and the decree should 
embody a construction of the will in accordance with these 
conclusions. 
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PEOPLE V. MAHONEY. 

County Court, Kings County^ Special Term, November, 

1909. 

Police Power— Traffic Regulations— Violation Thereof. 

A public official in the discharge of a duty requiring immediate 
attention cannot be held liable for an alleged violation of the 
"Rules of the Road." 



Appeal from a judgment and decision of a city magistrate. 
, Judgment reversed. 

Francis K. Pendleton, Corporation Counsel (Wm. Chad- 
wick of counsel) for Appellant. 

John F. Clark, District Attorney, for Respondent. 

Fawcett, J. — This is an appeal from a decision and judg- 
ment of a city magistrate made herein on the seventh day 
of May, 1909, whereby the defendant, Timothy S. Mahoney, 
a public servant, was found guilty of a violation of certain 
ordinances of the City of New York, known as the "Rules 
of the Road." It appears that the defendant is Acting Su- 
perintendent of the Fire Alarm Telegraph Bureau of the 
Boroughs of Kings and Queens; that at about five o'clock 
on the afternoon of January 26, 1909, the defendant, while 
on duty, accompanied by a lineman named Hickey, was 
driving easterly in a fire department rig, along the south- 
erly or right hand side of Livingston street, approaching 
Nevins street en route to Flatbush to intercept a construc- 
tion gang for the repair of signal wires. It was an emerg- 
ency job caused by reason of a sleet storm, and there was 
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just about daylight enough to get the line closed in before 
night, so that signals could be transmitted to the fire com- 
panies ; that the fire department buggy, in which defendant 
was driving, overtook a trolley car at the comer of Nevins 
street that had come to a stop to permit some passengers 
to get off; that the rig in which the defendant was driving 
was immediately in the rear of the car, and there were three 
moving vans passing to the right, between the car and the 
curb; the witnesses for the People do not remember the 
three large vans, but they do not deny that they were there 
or that passengers were getting on and off that side of the 
car; that there was not room for the defendant to pass to 
the right of the car on either side of the vans, so he passed 
to the left of the car, within two or three feet thereof, and 
drove about two car lengths ahead of it, so as to avoid con- 
tact and clear the car, and then turned back to the right 
and the extreme south side of the street; that the westerly 
bound track was clear and the northerly side of the street 
was free from traffic at the time for a distance of at least a 
block; that the defendant was then arrested, charged with 
**unlawfully driving a horse and wagon on the north side 
of Livingston street in an easterly direction, in violation of 
the Rules of the Road.'* The police power of the State is 
lodged in the Legislature thereof, and the Legislature may 
delegate such power. But a police officer has only the ex- 
press powers conferred by statute and has no inherent police 
power (Peace v. McAdoo, no App. Div., 13). The Legis- 
lature, by section 315 of the Greater New York Charter, 
authorized the police force of the city to "regulate the move- 
ment of teams and vehicles in streets, bridges, squares, 
parks and public places," but did not confer upon the police 
commissioner the power to make a general order that would 
exclude the defendant, a pubilc servant, acting superinten- 
dent of the fire department, while engaged in the discharge 
of an important duty vitally connected with the public safety, 
from the use of the road in the way and manner as is un- 
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(lisputably shown herein, and under all the then existing 
circumstances and conditions in this case. Any regulation 
or ordinance which requires an officer of the fire depart- 
ment on an emergency job, or in the discharge of functions 
vitally connected with jpublic safety, to wait behind a 
vehicle when there is a perfectly clear and safe passage to 
the left of it, would be plainly unreasonable. The spirit, 
purport and purpose of the statutes and ordinances appli- 
cable hereto are, in effect, that the police and fire depart- 
ments should co-operate for protection against fires (City 
Ordinances, sec. 449, sec. 455; Charter Provisions, sec. 741, 
sec. 748). In the case at bar, the defendant was on a mis- 
sion of vital importance, calling for the repair of signal 
wires that had been torn down and rendered useless by rea- 
son of a sleet storm a few hours previous. It was mid- 
winter, and about five o'clock in the afternoon. There re- 
mained just about day-light enough to get to the place where 
the damage had been created and make the needed repairs 
before nightfall. It was an exigency requiring certain es- 
sential work to be done with all possible speed ior the pro- 
tection and safety of a thickly populated section of our 
city, that was, by reason of said damaged signal wires, 
without means of fire alarm protection. The defendant, in 
driving to the place where the signal wires were down, did 
not do anything more than was necessary in passing the 
standing car and moving vans that formed the obstruction. 
The defendant drove to the right until the occasion arose to 
turn out. He then turned out to the left, passed the trolley 
cars and vans, and turned in to the right hand side of the 
street again between the car tracks and right hand curb. 
Even though the defendant had violated the letter of some 
traffic rule, the urgency of his duty at the time would have 
been a complete defense. The judgment of the court be- 
low, adjudging the defendant guilty, is reversed, and the 
complaint dismissed. 
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SHIP V. FRIDENBERG. 

Supreme Court, New York County, Special Term, 

November, 1909. 

Pleadings — Secdon 547 of Civil Code— Constnictioii Thereof. 

Upon a motion for judgment under the authority of Section 
547 of the Code of Civil Procedure when it is alleged that 
the complaint is insufficient in substance, such motion must 
be denied as it is not the purpose of the Section to allow the 
dismissal of a Complaint on the merits. 

Motion under the authority of Section 547 of the Code of 
Civil Procedure. Motion denied. 

Hibbard & Lesinsky, for the motion. 

Gillette & Clark, opposed. 

BiscHOFF, J. — The defendant, Percy Fridenberg, after 
joining issue by denial of the averments of the complaint, 
moves for judgment on the pleadings pursuant to section 
547 of the Code of Civil Procedure, upon the ground that 
the complaint is insufficient in substance. Authority for 
such an application is not, in my view, to be found in this 
provision of the statute. A judgment upon the pleadings 
is a judgment on the merits, and proceeds upon the confes- 
sion of the moving party's affirmative case, by his adversary, 
in the pleading interposed by the latter, thus presenting a 
situation where the right to affirmative judgment appears 
without the aid of proof. Where the answer raises no issue 
and presents no defense the plaintiff may take an affirma^ 
tive judgment upon the merits (see Gates v. Preston, 41 
N. Y., 113), or where an affirmative defense to which a 
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rq)ly is ordered is not met by reply in such wise as to pre- 
sent an issue of facts, or a counterclaim is pleaded and the 
reply is insufficient, the defendant would be entitled to judg- 
ment against the plaintiff likewise upon the merits, but the 
term "judgment on the pleadings" has never been applied 
to a non-suit or dismissal for the mere insufficient statement 
of the adverse party's case. The purpose of the enactment 
of section 547 of the Code, in its present form, certainly was 
not to give a party a greater advantage upon the pleadings 
than he could obtain at the opening of the trial, or to per- 
mit a defendant to answer and demur to the same averments 
in the complaint at the same time. A dismissal not upon 
the merits can be sought by an answering defendant when 
the complaint is insufficient in substance, but this is not a 
judgment on the pleadings involving the construction of all 
the pleadings and resulting in a judgment upon the merits 
of the moving party's case. Apparently to avoid the neces- 
sity for burdening the trial court with applications of the 
latter class this statute was framed, but it does not embrace 
a case of the dismissal of a complaint for insufficiency nor 
justify the granting of such extraordinary relief as to afford 
a party a form of judgment, conclusive upon the merits, 
where at best he is entitled to a dismissal which should not 
bar another action for the same relief. It is only a party 
"entitled to judgment on the pleadings" who may apply 
under section 547 of the Code. While such an application 
as this was entertained in the present action at the instance 
of another defendant (Ship v. Fridenberg, 132 App. Div., 
782), no question was apparently raised by the respondent 
as to the applicability of section 547, and the court passed 
upon the question which the parties were content to submit 
for determination, conceding, so far as appears, that the mo- 
tion as instituted properly involved the sufficiency of the 
complaint. I conclude that the present application does not 
present a case for judgment upon the pleadings, and is 
therefore to be denied, with $10 costs. 



426 CURRENT COURT DECISIONS. 

People, etc v. Fornaro. 



PEOPLE, ETC. V. FORNARO. 

Supreme Court, New York County, Special Term, 

November, 1909. 

Crime— Libel — Section 1346-7 of Penal Code— Constructioa 

Thereof. 

Upon an application for a certificate of reasonable doubt in a 
criminal action for libel, it cannot be successfully contended 
that the person against whom the libel is written is a non-resi- 
dent. 

Application for certificate of reasonable doubt. Motion 
denied. 

Seabury, J. — The defendant has been convicted of the 
crime of libel. The present application is for a certificate 
of reasonable doubt. The indictment alleges that on April 
2, 1909, the defendant unlawfully and maliciously published 
by delivering and causing and procuring to be delivered to 
Brentano twenty-four (24) separate .copies of a libel of 
and concerning Rafael Reyes Espindola, in the form of a 
printed book entitled "Diaz, Czar of Mexico, an Arraign- 
ment, by Carlo De Fornaro, with an Open Letter to Theo- 
dore Roosevelt." It was established upon the trial without 
dispute that Rafael Reyes Espindola, concerning whom the 
libel is alleged to have been published, was a resident and 
congressman in the Republic of Mexico. That the book al- 
leged to have been published contained a libel against Es- 
pindola does not admit of doubt. Nor did the evidence 
which was offered to establish justification do more than 
create an issue of fact, which the jury have determined ad- 
versely to the defendant. The case was submitted to the 
jury by the learned trial judge in a charge commendable 
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for its clearness and correctness, and to which no exception 
was taken by the defendant. It is contended by the defend- 
ant that the court was without jurisdiction of the subject 
matter of the action, because the alleged libelous matter is 
contained in the form of a printed book, and on the fur- 
ther ground that the person concerning whom the alleged 
libel was published was a non-resident of the State of New 
York at the time of the alleged publication and at present, 
and that no jurisdiction vested in the Court of General Ses- 
sions with respect to a libel against a non-resident except 
a libel specified in section 1347 of the Penal Law. These 
two grounds present but a single objection, and are based 
upon the erroneous contention that the crime of libel upon 
a non-resident is defined in section 1347 of the Penal Law, 
and relates exclusively to the publication of "a 
paper," and does not include the publication of a 
book, or any writing other than "a paper." The 
Legislature has not attempted to define any crime in either 
section 1346 or 1347 of the Penal Law. Sections 1340 and 
1 34 1 of the Penal Law define the crime of libel. Section 
1346 merely provides that when the crime is committed in 
a newspaper against a resident the indictment may be found 
either in the county where the paper was published or in 
the county where the person libeled resided when the offense 
was committed. Section 1347 merely provides that when 
the libel is against a non-resident the indictment shall be 
found and the trial had "where the paper containing the 
libel purports upon its face to be published, or if no county 
is indicated upon the face of the paper, in any county where 
the paper was circulated." The obvious purpose of sections 
1346 and 1347 of the Penal Law was to provide definitely 
as to the place where the indictment was to be found and 
the trial to be had in cases where the libel was contained 
in a newspaper which might circulate throughout several 
jurisdictions. The contention that these sections limit sec- 
tions 1340 and 1341 of the Penal Law or that they define 
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a separate and distinct crime from that defined in sections 
1340 and 1 34 1 is without any reasonable basis for support. 
That sections 1346 and 1347 of the Penal Law were intended 
to relate solely to the designation of the place where the 
indictments should be found and the trial had is further 
indicated by section 138 of the Code of Criminal Procedure. 
It is suggested that since the primary purpose of the crim- 
inal law of lil^l was to prevent a breach of the peace, this 
crime could not be perpetrated against a non-resident. This 
argument is not convincing. The language of section 1340 
of the Penal Law is broad in its scope and leaves no room 
for the contention that it does not apply to a libel against a 
non-resident. It specifically declares that written defama- 
tory matter against "any living person" is a libel. Nor did 
section 1340 of the Penal Law work any innovation in this 
respect upon the rule of the common law. That one might 
be convicted of a criminal libel against a non-resident was 
declared by Lord EUenborough in the case of Peltier, who 
was tried in the court of the King's Bench for a libel against 
Napoleon Bonaparte (R. v. Peltier, 28 Howell's State Trials, 
617). The rule declared by Lord EUenborough was predi- 
cated upon still earlier precedents (R. v. Lord George Gor- 
don, 22 Howell's State Trials, 177; R. v. Vint et al., 27 id., 
627). Whether we construe section 1340 of the Penal Law 
with regard solely to the language used or with regard to 
the rule of law existing prior to its adoption, it must be 
held to include a libel against a non-resident. It is sug- 
gested that dangerous consequences follow from a law 
which punishes as a crime a libel upon a non-resident The 
suggestion is irrelevant. In the first place, it is the duty of 
the court to enforce the law of the State as the people and 
the Legislature have enacted it, regardless of any conse- 
quences which may be supposed to follow. In the second 
place it should be borne in mind that the law punishes as a 
libel only the abuse of the right of the freedom of the press, 
and in no respect places any restriction upon the free exer- 
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cise of this right (art. i, sec. 8 of the Constitution of N. Y.). 
Our law not only safeguards the freedom of the press by 
constitutional guarantees, but in every prosecution for libel 
it makes the jury and not the judge the arbiter not only of 
the facts, but of the law also. Thus, in the present case, 
the question as to whether the defendant exercised merely 
his right to publish his sentiments or whether he was guilty 
of an abuse of that right was determined by the jury. Un- 
less it can be shown that the defendant was denied a iEair 
trial or that the court committed errors of law, ho reason 
exists for btaying the execution of the judgment, which is 
based upon the determination of the jury. It is further 
contended by the defendant that there is no evidence in this 
case to show that the alleged libel was read by any person 
who understood the same in the State of New York. The 
difficulty with this argument from the standpoint of the 
defendant is that in order to constitute the crime of libel 
it is not necessary that it should have been read by any 
person if the defendant knowingly displayed it or parted 
with it under circumstances which exposed it to be seen. 
Section 1343 of the Penal Law provides as follows: "To 
sustain a charge of publishing a libel it is not necessary 
that the matter complained of should have been seen by an- 
other. It is enough that the defendant knowingly displayed 
it or parted with its immediate custody under circumstances 
which exposed it to be seen or understood by another person 
than himself." The evidence shows that the defendant con- 
tracted with Brentano for the delivery to it of copies of the 
English book. Two days after the order was given the 
books were delivered at Brentano's store, purporting to 
come from the International Publishing Company, No. 9 
West Forty-fifth street, New York City. It fs shown by the 
evidence that the defendant was the sole agent for the Inter- 
national Publishing Company in New York, and that its 
only office in New York was in the sleeping room of the 
defendant at No. 9 West Forty-fifth street. When the de- 
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fendant was arrested he presented the detective who ar- 
rested him with an English copy of the book and told him 
that Brentano was selling the books for him. The defend- 
ant admitted in his testimony that he intended to sell the 
books in English and in several other languages, and by his 
own testimony showed that he had written and circulated 
the book, although he denied that he had caused English 
copies of the book to be delivered to Brentana The evi- 
dence was ample .to justify the submission of the case to 
the jury, and I can see no good reason why the verdict 
should be reversed on appeal. I have examihed the other 
alleged errors assigned by the defendant, and after a review 
of the whole case I am unable to certify that there is any 
reason to believe that the judgment of conviction will be 
reversed on appeal. The application for a certificate of rea- 
sonable doubt is therefore denied. 



STATE BANK v, WILCHINSKY. 

Supreme Court, New York County, Special Term, 

November, 1909. 



Contempt Proceedtngs — Referee — 779 of Code Civil Procedure 

— Construction Thereof. 

Section 77^ of the Code of Civil Procedure does not apply to a 
case in which respondent is ordered to pay a certain amount 
of money to a referee duly appointed by this court and re- 
spondent may be punished for contempt in not so doing. 

Motion to punish for contempt. Motion granted. 
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Benj, N, Cardoso, for the motion. 

Henry A. Friedman, opposed. • 

GiEGERiCH, J. — It is sought by this motion to punish the 
respondent Harris Shapiro for contempt of court in failing 
to pay the sum of $11,338.12, with interest on a portion 
thereof, as directed in an order of this court made and en- 
tered herein on or about the 27th day of May, 1909. The 
circumstances which resulted in such order, so far as they 
need be referred to, are these : Shapiro purchased the prem- 
ises involved in this action at a foreclosure sale, and after 
paying a portion of the amount bid by him failed to com- 
plete his purchase by payment of the remainder. Thereupon 
an order was obtained by the plaintiff which directed him 
to pay to the referee in the foreclosure action the amount 
of the resulting damages, which had been ascertained upon 
a reference held before another referee for that purpose. 
The referee in the proceeding to ascertain the damages re- 
ported them to be the sum of $10,635.87, with interest from 
June 16, 1908. The referee's and stenographer's fees 
amounted to $702.25. The referee's report was confirmed, 
and by an order of this court made and entered on or about 
the 27th day of May, 1909, Shapiro was directed to pay to 
the referee in foreclosure the sum of $10,635.87, with in- 
terest thereon from June 16, 1908, together with the ex- 
penses of the reference, amounting to $702.25. On the first 
day of June the referee in foreclosure delivered to Shapiro 
and left with him a certified copy of the order directing 
such payments, and at the same time delivered to him and 
left with him a written demand that he make the same. 
That demand, omitting the recitals, ran as follows : "That 
you pay to me the sum of $10,635.87, found by the report of 
Hon. Roger A. Pryor, referee in this action and proceeding, 
to be the damages sustained by the plaintiff by reason of 
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your failure to complete your purchase of the premises de- 
scribed in the aforesaid judgment of foreclosure and sale, 
and that you pay to me interest on said last mentioned 
amount from Jun% i6, igoS, and in addition to said first 
mentioned amount and interest, the sum of $702.25 paid for 
referee's and stenographer's fees, making in all (not includ- 
ing the interest aforesaid) the sum of $11,338.12. Dated 
New York, June i, 1909. Yours, &c., Charles Firestone, 
Referee. To Harris Shapiro." Shapiro has never paid to 
the referee the aforesaid amounts or any part thereof, and 
this motion is made to punish him for his contempt in failing 
to do so. The first objection made to the granting of the 
motion is that no proper demand was shown, the claim being 
that the demand was premature, as the respondent had, un- 
der section 779 of the Code of Civil Procedure, ten days in 
which to make the payment, or at least had a reasonable 
time; and further, that the demand in writing was insuffi- 
cient and should have been accompanied by spoken words, 
and also that the amount of interest should have been stated. 
With respect to this objection, the counsel for the plaintiff 
argue that the order in question is a final order in a special 
proceeding and therefore does not fall within the intention 
of the Code section quoted, which is found in a title dealing 
with motions and orders generally, and contemplates, they 
claim, interlocutory proceedings only and provides for the 
staying of other proceedings in the event of non-payment. 
It is not necessary to determine this question, however, be- 
cause where money is directed to be paid into court or to an 
officer of the court, no demand is necessary other than the 
service of the order directing such payment. In Devlin v. 
Hinman (40 App. Div., loi ; aff'd on opinion below, i6i 
N. Y., 115) the court had ordered the defendant to pay 
over certain moneys to the treasurer of the County of Kings. 
In passing upon the question whether an execution could 
issue under the provisions of section 779 of the Code of 
Civil Procedure, the court held that the order did not direct 
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the payment of money to any ''person or party" within the 
meaning of the section referred to, observing that the of- 
ficer to whom pa)rment was to be made was, for the pur- 
poses of the order, the court, for the reason that when the 
money was paid to him it was within the custody of the 
court, and, therefore, that the Code provision quoted did 
not embrace such custodian within its terms and did not 
assume to affect or change any remedy which existed at the 
time of its passage if such remedy were by proceedings for 
contempt To the same effect see Rowley v. Feldman (84 
App. Div., 400). It would therefore seem that section 779 
was not intended to have application to such a situation as 
is here presented. Furthermore, even though it be conceded 
that the respondent had ten days or a reasonable time within 
which to make the payment, no demand whatever was neces- 
sary, inasmuch as the money was directed to be paid, not 
to an individual, but to an officer of the court. In Whitman 
V. Haines (4 N. Y. Supp., 48; 21 N. Y. St Rep., 41 ; aff'd 
on opinion below, 119 N. Y., 639) the court used the fol- 
lowing language : "Section 2268 evidently refers to an order 
requiring the payment of money to a person eo nomine, and 
not to an order directing its payment into court, or to an 
officer selected by the court to receive it. All the conten- 
tions as to the necessity of a demand, therefore, in the points 
relating to that subject are answered by this suggestion." 
The nejtt objection urged against the granting of the mo- 
tion is that the stay of proceedings on the part of the plain- 
tiff granted by an order of this court on July 8, 1909, is 
still in force. That stay was granted, however, on condition 
that the respondent file and serve, within ten days after 
service of a copy of such order with notice of entry on his 
attorneys, an undertaking with two sufficient sureties or a 
surety company that he would, if the order appealed from 
was affirmed, comply with the provisions thereof and make 
the payments therein directed. It is undisputed that a copy 
of such order, with notice of entry, was duly s^-ved upon 
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the attorneys for the respondent on the i6th day of July, 
1909. On the 26th day of July, 1909, the respondent filed 
and served on the attorneys for the plaintiff an undertaking 
on which one Herbert Shapiro and one Issac L. Shapiro 
were sureties. The plaintiff's attorneys objected to the suf- 
ficiency of such sureties, but no justification was ever made ; 
but, on the contrary, they made default and a dismissal of 
their justification resulted. The eiBfect of such failure to 
justify and procure an allowance of the sureties by the 
court is the same as if the undertaking had not been given 
(Lewin v. Towbin, 51 App. Div., 477; Code of Civ. Pro., 
sec. 133s). The only objection remaining to be considered 
is the one relating to the damage which the palintifF is en- 
titled to receive, the argument being made that the amount 
fixed by the referee included moneys which the plaintiflF at- 
tempted to collect for others as an equitable trustee. This 
is a question, however, which cannot be entered into in the 
present proceeding. Any objection the respondent may have 
had in that regard should have been urged before the ref- 
eree who was appointed to ascertain the plaintiff's damages. 
The motion must therefore be granted, with $10 costs. The 
terms upon which the respondent will be permitted to purge 
himself of his contempt will be determined upon the settle- 
ment of the order. 
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265 156 1340, 41 427 

266, 67, 68 157 1343 420 

^r? 152, i57» 287 1346, 47 426 

458 88 
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CURRENT COURT DECISIONS. 



SECTIONS OF THE CODE OF CIVIL PROCEDURE CITED 

OR CONSTRUED. 



ftBCIION PAOB 

14 12 

26 269 

S3 271 

119 84 

245 62 

279 271 

33l^ 26 

382 340 

382 Subd. I & 2 342 

388 340 

410 Subd. 1 344 

431. 432 191 

448 81, 152 

449 145 

451 22, 35, 43, 81 

453 35 

500 261 

532 373 

547 59.424 

723 34 

771 272 

772 219 

779 430 

791 Subd. 10 282 

793 282 

970 349 

971 350 

974 850 

994 172 

1185 170 

1200 62 

1251 40 

1260 .' 311 

1335 434 

1367, 68, 69 41 

1391 187. 350, 220 

1638 166 



BBCTIOX PAOB 

1639 164 

1742, 43 360 

1757 350 

1780 231 

1788 354 

1810 Subd. 3 355 

1861 266 

1871 to 1879 231 

2016 Subd. 2 207 

2088 405 

2268 433 

2269 272 

2284 399 

2345 294 

2347 294 

2433 25, 271 

2434 270 

2435» 36 277 

2441 277, 352 

2454 208 

2457 271 

2458 277 

2462 269 

2472, Subd. 7 358 

2582 266 

2620, 2621 266 

2624 128 

2647 409 

2653 81 

267s 204 

2748 357 

3245 137 

3251 211. 212 

3252 325 

3262 326 

3333, 34 25 

3406 58 



VOL. II.— STATUTES, ETC., CITED. 465 



SECTIONS CODE OF CRIMINAL PROCEDURE CON- 
STRUED OR CITED. 

5.KCTION FAGB 

84 to 99 90 

138 428 

vn 89 

19^ 363 

307, 208 147 

515 206 



GENERAL RULES OF PRACTICE. 
31 349 



SECTIONS OF THE INTERSTATE COMMERCE ACT. 
30 173 



SECTIONS OF THE STATE CONSTITUTION CONSTRUED. 
Article 36 of the First Constitution passed April 20, 177 11 1 



466 CURRENT COURT DECISIONS. 



GENERAL INDEX 

A 

PAtSH 

ADMINISTRATOR.— Power of sale does not include power 
of mortgage 203 

B 

BANKRUPTCY.— Sale of Property— Priority 126 

BENEFICIARY.— See will 34^ 

C 

CITY ORDINANCE.— Effect thereof 287 

CIVIL SERVICE. — Right to recover salary when removed 

from position thereunder 63 

CODICIL. — Apparent intention 409 

COMMON CARRIER.— Liability for loss of an article under 

Section 20 of the Interstate Commerce Act 173 

^Liability for carrying fish and game 273 

COMPLAINT. — Service of Amende<l Complaint 243, 249 

COMPOSITION AGREEMENT.— Creditors 401 

CONTRACT. — Damages for breach thereof 50 

Waiver of performance cannot alone be pleaded in answer. 261 

Mutuality thereof 290 

CONTRACT TO MARRY.— Impossibility of performance by 

plaintiff 169 

CONTEMPT. — Supplementery proceedings 219, 225, 269 

Order to show cause. — Service 380 

Perjury in acknowledging service 12 

Surety — Disposition of assets 391 

Referee 430 

CORPORATION. — Action against foreign corporation for 

non-payment of taxes is one in rem 364 

^Annual report — filing 370 

Open accounts taxable 218 



VOL. II.— INDEX. 467 

PAGI3 

COSTS. — Additional allowance — ^3252 Code Civ. Pro 325 

Payment thereof — Municipal Corporations 137 

Retaxation — Appellate Term 209 

Security — Non-resident plaintiff 7 

Rule as to imposition oi — New trial 55 

Security therefor 279 

CRIME. — Necessity of written information 362 

D 

DEED. — Consideration for when given in trust 159 

DEMURRER.— Complaint 370 

DEVISE. — Per capita or per stirpes — Instrument must de- 
termine 100 

DIVORCE. — Defendant not served personally 169 

E 

EASEMENT. — Abandonment of same 164 

EMPLOYERS' LIABILITY.— Notice— Sufficiency thereof.... 215 

Negligence — Special employment 245 

EXAMINATION BEFORE TRIAL.— When granted 316 

EXECUTION.— Sheriffs fees 367 

EXECUTORS AND ADMINISTRATORS. — Administrators 
improperly appointed 256 

F 
FERRIES.— Operation by the City of New York 108 

G 

GARNISHMENT.— Salary— Federal employee 220 

Section 1391 of Civil Code does not apply to judgments ob- 
tained before its passage '. 350 

GARNI SHEK — Employer not jpunishable for contempt in re- 
fusing to pay, under Section 1391 of the Code of Civil 

Procedure 187 

GIFTS CAUSA MORTIS. — Evidence necessary to establish 

same 103 

GIFT. — Inter vivos — Intention 387 

GUARDIAN. — Application for maintenance of infant 357 



468 CURRENT COURT DECISIONS. 



H 

PAOS 

HABEAS CORPUS.— 233 

Custody of an infant 167 

Not proper remedy to review judgment aos 

I 

INFANT.— Sec guardian 357 

INJUNCTION. — ^Restraining display of signs on public prop- 
erty 45 

Necessity of running ferries 3 

See licenses 152 

INJUNCTION PENDENT LITE.— Suit in another State.... 161 
INSURANCE LAW.— Construction of, Section 96 222 

J 

JUDGMENT CREDITORS ACTION.— Transfer of property. 229 

JUDGMENT. — Foreign one assailed by proof of substituted 
service 201 

Meaning thereof under section 547, Code of Civil Proce- 
dure. 59 

JUDICIAL SALE.— Title 379 

L 

LEASE — Specific performance 280 

LEGATEE — Power to receive determined by law of Domicile. liS 

LIBEL. — Certificate of reasonable doubt 426 

Liability of the officers of a corporation for 233 

Question of fact 314 

LICENSES. — Revocation thereof — Injunction 152 

LIFE INSURANCE.— Transfer of assets 334 

LIQUOR TAX LAW. — Constitutionality thereof — Police 
Power 139 

M 

MALICIOUS PROSECUTION. — Probable cause— Evidence 

thereof 144 

MANDAMUS. — City Magistrate — Tenement house act '94 

^To compel entry of judgment by Municipal Court 57 

Section 710 of City Charter — Construction thereof — 

Vagrancy 135 



VOL. II.— INDEX. 469 



PAQB 

MARRIAGE.— Annulment of 359 

MISDEMEANOR. — Power of police to arrest on suspicion.. 87 

MORTGAGE. — Foreclosure — Counterclaim 320 

Receivership of rents 278 

MUNICIPAL CORPORATION.— Jurisdiction of City Court. 382 

N 

• 

NEGLECT.— Liability of employer 245 

Scaffold — Meaning thereof 312 

NEW YORK CITY CHARTER. — Construction of Section 
1091 relating to teachers in public schools 257 

P 

PARK COMMISSIONER.— Right to grant permits 375 

PARTY. — Improperly appointed administrator 256 

PARTNERSHIP. — Compromise of claim by one partner 306 

PERSONAL JUDGMENT.— Appeal 405 

PERSONAL PROPERTY.— Transfer— Sections 24 and 25 of 

the Personal Property Law 180 

PLEADINGS.— Answer— Paragraphjs 149 

Section 547 C. C. P 424 

POLICE POWER.— See Liquor Tax Law 139 

See Misdemeanor 87 

^Tariff regulations — ^Limitations 421 

PREFERRED CALENDAR.— Necessity of notice thereunder. 282 
PERJURY. — In swearing as to service of process 12 

R 

REAL ESTATE.— Contract for sale thereof 276 

Contract for sale thereof by special guardian 294 

REAL PROPERTY.— Levy— Sheriff's fees 367 

RECEIVERS. — Mutual Life Insurance Co. — Preservation of 

Assets 188 

RECEIVER. — State Superintendent of Insurance 212 

Third Party Order 352 

When not appointed 328 

RELIGIOUS CORPORATION.— Management— Courts do not 

interfere unless civil or property rights involved 240 

S 

SALE OF LAND FOR TAXES.— Necessity of notice to oc- 
cupant 284 



470 CURRENT COURT DECISIONS. 

PAGK 

SEPARATION.— Framing of issues 34^ 

SET-OFF. — ^Referee to pass on items of account 2# 

STATUTE OF LIMITATIONS.— Amendment of complaint . . 249 

^Application to equitable claims 33l^ 

SUPPLEMENTARY PROCEEDINGS.— By whom contempt 

should be punished 269 

Defendant sued by fictitious name 20 

Necessity of allegation as to residence of debtor in order. 225 

Necessity of entering order upon denial of first order 208 

Punishment for contempt 219 

SURETY. — Constitutionality of chapter 185, Laws of 1907.-53, 68 

T 

TAX. — Foreign corporation — Personal judgment 364 

TEACHER IN PUBLIC SCHOOL— 257 

Salary 9 

THIRD PARTY ORDER.— Appointment of receivers does not 

affect 352 

TRANSFER TAX.— Bequest under Laws of 1848^ Chapter 319. 346 

TRUST FUND.— Amount thereof— How determined 96 

TOWN TRUSTEES.— Power 384 

U 
UNDERTAKING.— Non-resident plaintiff— Time to answer.. 3^8 

W 

WATER RATES.— Payment thereof when not in lease 150 

WILL — Alieniation 412 

-Acknowledgement of previous signatures by witnesses 251 

Action to determine validity thereof 81 

Bequests contained in one executed less than two months 

before death 346 

— Genuineness of signatures raises presumption of legality. 263 

— Probate of — Proceedings in another State 131 

See Devise 100 

- —See Legatee 128 

— Remainder interest 302 

— Revelcation — Codicil 409 

— See also transfer tax 346 

-Signature of witness 228 
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